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IN THE SUPREME COURT OF THE
STATE OF IDAHO
In Re: board of Tax Appels, Appeal
No. 16-A-1079
--------------------------------------------------BRIAN SENDER Canyon County Assessor,
Petitioner-Respondent/Cross-Appellant
-vsSSI FOOD SERVICES, Inc.,
Respondent-Appellant/Cross-Respondent.
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Supreme Court No. 46191-2018

Appeal from the Third Judicial District, Canyon County, Idaho.
HONORABLE GENE PETTY, Presiding

Teri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB NO. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 24o, PO Box 915
Boise, Idaho 83701-0915

Attorney for Appellant

BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605

Attorneys for Respondent
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY

CASE NO. CV-2017-5806
Brian Stender
vs.
SSI Food Services Inc

§
§
§
§
§
§

Location:
Judicial Officer:
Filed on:
Case Number History:
Appellate Case Number:
Previous Case Number:

Canyon County District Court
Petty, Gene A.
05/25/2017
46191-2018
CV-2017-5806-C

CASE INFORMATION
Case Type:

AA- All Initial District Court
Filings (Not E, F, and H1)

Case 07/30/2018 Appealed Case Status: Supreme Court Appeal
DATE

CASE ASSIGNMENT
Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2017-5806
Canyon County District Court
05/25/2017
Petty, Gene A.

PARTY INFORMATION
Plaintiff

Stender, Brian

Defendant

SSI Food Services Inc

DATE

Lead Attorneys
Shoff, Allen James
Retained
208-262-3893(W)
Manweiler, Terri Pickens
Retained
208-954-5090(W)
EVENTS & ORDERS OF THE COURT

05/25/2017

New Case Filed Other Claims
New Case Filed-Other Claims

05/25/2017

Change Assigned Judge
Change Assigned Judge

05/25/2017

06/08/2017

06/08/2017

06/12/2017

06/26/2017

INDEX

•
•

Petition
Petition for Judicial Review
Answer and Counterclaim
Answer to Petition for Judicial Review and Counterclaim

Miscellaneous
Filing: I1 - Initial Appearance by persons other than the plaintiff or petitioner Paid by:
Pickens, Terri Rae (attorney for SSI Food Services Inc) Receipt number: 0032799 Dated:
6/8/2017 Amount: $136.00 (Check) For: SSI Food Services Inc (defendant)

•
•

Notice
Notice of Lodging of Transcript and Agency Record
Notice
Notice of filing of settled agency record
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY

CASE NO. CV-2017-5806
08/01/2017

08/01/2017

08/08/2017

08/09/2017

08/10/2017

•

Order
Order Setting Scheduling Conference

Hearing Scheduled
Hearing Scheduled (Scheduling Conference 08/10/2017 10:00 AM)

•

Stipulation
Stipulation for scheduling and planning

Hearing Vacated
Hearing result for Scheduling Conference scheduled on 08/10/2017 10:00 AM: Hearing
Vacated

•

Order
Order Governing Proceedings and Order Setting Trial and Pretrial Conference

08/10/2017

Hearing Scheduled
Hearing Scheduled (Court Trial 03/20/2018 09:00 AM)

08/10/2017

Hearing Scheduled
Hearing Scheduled (Pre Trial 02/08/2018 11:00 AM)

08/10/2017

CANCELED Scheduling Conference (10:00 AM) (Judicial Officer: Petty, Gene A.)
Vacated
Hearing result for Scheduling Conference scheduled on 08/10/2017 10:00 AM: Hearing
Vacated

08/16/2017

09/14/2017

09/19/2017

10/18/2017
11/09/2017
11/15/2017
11/16/2017

11/17/2017

11/17/2017
11/30/2017

•

Notice of Service
Notice Of Service of Discovery (fax)

•
•
•
•
•
•

Notice of Service
Notice Of Service
Notice of Service
Notice Of Service
Notice of Service
Notice of Service
Notice of Service

Witness Disclosure
Respondent's
Report
Joint Status

•

Notice of Service

•

Stipulation
for Protective Order
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY

12/08/2017

12/18/2017

12/18/2017

12/20/2017

01/05/2018

01/05/2018
01/05/2018

01/10/2018

01/18/2018

01/18/2018

01/18/2018

01/23/2018

01/30/2018

01/31/2018
02/01/2018
02/01/2018

02/01/2018

•
•

CASE NO. CV-2017-5806

Order
Granting Protective Order
Notice of Service
of Discovery 12/18/17 Attorney for Petitioner

•
•

Witness Disclosure
Respondent's Supplemental/Rebuttal Expert Witness Disclosure
Notice of Service
12/20/17 Terri Pickens Manweiler via facsimile and email, Canyon County Assessor via email

•
•

Motion
to Exclude Expert Witness Testimony
Memorandum In Support of Motion

•
•
•
•
•
•
•
•
•
•
•

Declaration
of Terri Pickens Manweiler

Notice of Hearing
Re: Respondent's Motion to Exclude Expert Witness Testimony and Strike Expert Opinions
02/08/18 @ 11am
Objection
Petitioner's Objection Motion to Exclude Expert Witness Testimony and Strike Expert Opinion
Memorandum
in Support of Objection to Motion to Exclude Expert Witness Testimony and Strike Expert
Opinion
Declaration
of Allen Shoff in Support of Petitioner's Objection to Respondent's Motion to Exclude Expert
Witness Testimony and Strike Expert Opinion
Witness Disclosure
Respondent's Lay Witness Disclosure
Request
Respondent's Request for a Plan B Judge
Notice of Service of Discovery Requests
Witness List

Exhibit List/Log
Respondents
Pretrial Memorandum
Respondent's
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY

02/02/2018

02/02/2018

02/02/2018
02/05/2018

02/05/2018

02/05/2018

02/05/2018

02/06/2018

02/06/2018

02/07/2018

•

CASE NO. CV-2017-5806

Motion to Compel
and Motion Regarding the Sufficiency of An Answer

•
•
•

Memorandum In Support of Motion
to Compel and Motion Regarding Sufficiency of An Answer
Motion to Shorten Time

Witness List
Petitioner's

•
•
•
•

Exhibit List/Log
Petitioner's
Memorandum
Petitioner's Pretrial Memorandum
Objection
Respondent's to Petitioner's Motion to Shorten Time and Motion to Compel and Motion
Regarding the Sufficiency of an Answer
Reply
in Further Support of Respondent's Motion to Exclude Expert Witness Testimony and Strike
Expert Opinion

•
•

Declaration
Second Declaration of Terri Pickens Manweiler in Further Support of Respondent's Motion to
Exclude Expert Witness Testimony and Strike Expert Opinions
Notice of Service
of Discovery

02/08/2018

CANCELED Motion Hearing - Civil (11:00 AM) (Judicial Officer: Petty, Gene A.)
Vacated
Re: Respondents Motion To Exclude Expert Witness Testimony and Strike Expert Opinions

02/08/2018

Pre Trial (11:00 AM) (Judicial Officer: Petty, Gene A.)
Respondents Motion To Exclude Expert Witness Testimony and Strike Expert Opinions

02/08/2018

02/09/2018

02/15/2018

02/15/2018

•
•
•

Court Minutes
/ Respondent's Motion to Exclude Expert Witness Testimony and Strike Expert Opinions Under advisement
Notice of Hearing
(02/23/18 @ 3:30pm)
Objection
to Motion to Compel and Motion Regarding the Sufficiency of an Answer

•

Declaration
of Terri Pickens Manweiler in Support of Objection to Motion to Compel and Motion
Regarding the Sufficiency of Answer
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CASE SUMMARY

02/20/2018

02/20/2018
02/22/2018

02/23/2018

02/23/2018

02/23/2018
02/23/2018

03/01/2018
03/01/2018
03/06/2018

03/13/2018

03/20/2018
03/20/2018

•
•
•

CASE NO. CV-2017-5806

Amended
Respondent's Exhibit List
Notice of Service

Motion
Respondent's Supplement to Motion to Exclude Expert Witness Testimony and Strike Expert
Opinion

Motion to Compel (3:30 PM) (Judicial Officer: Petty, Gene A.)
Events: 02/09/2018 Notice of Hearing

•
•
•
•
•
•
•

Memorandum
Decision and Order on Respondent's Motion to Exclude Expert Witness Testimony and Strike
Expert Opinion
Court Minutes

Motion Granted
/ Petitioner's Motion to Compel
Notice of Service of Discovery Requests
Notice of Service of Discovery Requests

Exhibit List/Log
Petitioner's Amended Exhibit List
Stipulation
for Admissibility of Certain Exhibits

Court Trial (9:00 AM) (Judicial Officer: Petty, Gene A.)
Court Minutes
/ Court Trial -Day 1

03/20/2018

Court Trial Started

03/21/2018

Court Trial (9:00 AM) (Judicial Officer: Petty, Gene A.)
- 2 days

03/21/2018

03/21/2018

03/21/2018

03/21/2018

•
•
•
•

Court Minutes
/ Court Trial- Day 2
Exhibit List/Log
/ Petitioner's Trial Exhibit List
Exhibit List/Log
/ Respondent's Trial Exhibit List
Miscellaneous
/ Court Reporter's Estimated Costs of a Transcript of the Record for Appeal Purposes
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CASE SUMMARY

03/29/2018

04/11/2018

04/11/2018

04/11/2018

04/11/2018

05/02/2018
05/08/2018

05/08/2018

05/14/2018

05/15/2018

05/15/2018

05/16/2018
06/01/2018

06/01/2018

06/08/2018

06/08/2018

06/21/2018

•

CASE NO. CV-2017-5806

Transcript Filed
Court Trial (March 20 & 21-2018)

•
•

Findings of Fact and Conclusions of Law
Respondent's Revised
Closing Arguments
Respondent's

•
•
•
•
•
•
•
•
•

Closing Arguments
Petitioner's
Findings of Fact and Conclusions of Law
Petitioner's First Amended
Findings of Fact and Conclusions of Law

Motion
Respondent's Motion for Reconsideration of the Findings of Fact and Conclusions of Law
Memorandum In Support of Motion
Respondent's Memorandum in Support of Motion for Reconsideration of the Findings of Fact
and Conclusions of Law
Affidavit
of Brian Stender
Objection
Respondent's Objection to Request for Penalties and Interest on Tax Due
Notice of Hearing
Re: Respondent's Motion for Reconsideration of the Findings of Fact and Conclusions of Law
Notice of Hearing

•

Response
Petitioner's to Respondent's Motion for Reconsideration and Objection to Affidavit of Brian
Stender

•

Declaration
of Allen J. Shoff

Motion for Reconsideration (9:30 AM) (Judicial Officer: Petty, Gene A.)
Events: 05/15/2018 Notice of Hearing
05/16/2018 Notice of Hearing
RSP. Motion For Reconsideration/Petitioners Affidavit Of B. Stender

•
•

Court Minutes
under advisement
Memorandum
Decision and Order on Additional Property Taxes, Late Charges, and Interest
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CASE SUMMARY

CASE NO. CV-2017-5806
06/21/2018

06/21/2018

•

Memorandum
Decision and Order Denying Respondent's Motion for Reconsideration of the Findings of Fact
and Conclusions of Law
Judgment

06/21/2018

Final Judgment (Judicial Officer: Petty, Gene A.)
Monetary/Property Award
In Favor Of: Stender, Brian
Against: SSI Food Services Inc
Entered Date: 06/21/2018
Current Judgment Status:
Status: Active
Status Date: 06/21/2018
Monetary Award:
Amount: $97,770.12
Comment: Property Taxes. AND $2,112.50 IN COSTS

06/21/2018

Civil Disposition Entered

07/03/2018
07/03/2018

07/03/2018

07/16/2018

07/16/2018

07/16/2018

07/26/2018

•
•
•
•
•

Memorandum of Costs & Attorney Fees

Affidavit
of Bradford D. Goodsell in Support of Memorandum of Costs
Affidavit
of Brian Stender in Support of Memorandum
Motion
to Disallow Petitioner's Costs and Attorney Fees
Memorandum In Support of Motion
in Support of Motion to Disallow Petitioner's Costs and Attorney Fees

•

Notice of Hearing
Re: Respondent's Motion to Disallow Petitioner's Costs and Attorney Fees

•

Notice of Appeal

07/30/2018

Appeal Filed in Supreme Court

08/09/2018

Motion Hearing (10:30 AM) (Judicial Officer: Petty, Gene A.)
Resp Mo Disallow Petn Costs and Atty Fees

08/09/2018

08/14/2018
08/14/2018

•
•
•

Court Minutes
/ Petitioner's Request for Costs & Fees / Respondent' Motion to Disallow Petitioner's Costs
and Fees / - Written decision to be issuedNotice of Cross Appeal

Request
Respondent/Appellant's Request to Include Additional Document on Appeal

08/21/2018
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CASE SUMMARY

•

CASE NO. CV-2017-5806

Memorandum
Decision and Order on Costs and Fees

08/21/2018

08/29/2018

08/29/2018

09/27/2018

09/27/2018

09/27/2018
DATE

Amended
Final Judgment

•
•
•
•
•

Reporter's Notice of Transcript(s) Lodged
SC Appeal #46191
Transcript Lodged
SC Appeal #46191
Certificate of Service
SC Appeal #46191-2018
Appeal Cover/Title Page
SC Appeal #46191-2018
Exhibit List/Log
SC Appeal #46191-2018
FINANCIAL INFORMATION

Defendant SSI Food Services Inc
Total Charges
Total Payments and Credits
Balance Due as of 9/27/2018

413.10
413.10
0.00
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BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org

~

DEPUTY

Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE

No.CA)-~0\7-1J80h

PETITION FOR JUDICIAL REVIEW

vs.
SSI FOOD SERVICES, INC.,
Respondent.

JUDGE
GENE A. PETTY

In re: Board of Tax Appeals, Appeal No.
16-A-1079

COMES NOW, Brian Stender, in his official capacity as the duly appointed Canyon
County Assessor, by and through his counsel, the Canyon County Prosecuting Attorney's Office,
Civil Division, and hereby petitions this Court for judicial review from a final decision and order
("Decision") of the Idaho Board of Tax Appeals ("BTA") pursuant to Idaho Code§§ 63-3812,
63-208, and Rule 84 of the Idaho Rules of Civil Procedure as follows.

PETITION FOR JUDICIAL REVIEW
SSI FOOD SERVICES, INC.

Page 1 of5

Page 10

•

I. BACKGROUND

•

Subject property, described as Canyon County Parcel No. 367640100, is a food
processing plant on three (3) contiguous parcels totaling 28.12 acres in size in Wilder, Idaho,
with the main plant totaling 166,347 square feet and several auxiliary buildings totaling an
additional 48,000 square feet in size. The plant was constructed in 1989, with multiple additions
and renovations performed up to the present date. Petitioner assessed the total value of land and
improvements at $18,286,630; Respondent contends that the value is $6,500,000. The Canyon
County Board of Equalization denied the protest of valuation by Respondent, who appealed this
denial to BTA. After a hearing on November 17, 2016, BTA modified the decision of the
Canyon County Board of Equalization to reflect a decrease in the value of the improvements to
the property, which caused the total value to fall to $10,000,000. Petitioner filed a Petition for
Reconsideration and Rehearing to BTA on April 10, 2017, arguing among other points that
BTA's decision failed to employ nationally recognized appraisal standards in accounting for the
additional costs of refurbishment and renovation-generally, tenant improvements, or Tisrequired to properly categorize the dark or distressed sales upon which Respondent and BTA
heavily relied for valuation. Respondent filed an Objection to Petition for Reconsideration and
Rehearing on April 20, 2017. On May 3, 2017, BTA issued an order denying Petitioner's
Petition for Reconsideration and Rehearing.
II. PETITION

1.

Having been aggrieved by the above-described decision(s), the Canyon County
Assessor hereby seeks a trial de novo to establish market value on the subject
property as expressly provided by Idaho Code§ 63-3812 and Idaho Code§ 63-208.

PETITION FOR JUDICIAL REVIEW
SSI FOOD SERVICES, INC.
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•

-

2.

•

In accordance with IRCP 84(c), Petitioner offers the following information and
statement:
a. The agency from which Judicial Review is sought is the Idaho Board of Tax
Appeals, a state agency;
b. This Petition is taken to the Third Judicial District Court of the State ofldaho, in
and for the County of Canyon per Idaho Code§ 63-3812;
c. The subject of this Petition is the BTA's March 31, 2017 decision in its Case No.
16-A-1079, upon which an Order Denying Reconsideration and Rehearing, the final
decision, was rendered on or about May 3, 2017;
d. BTA conducted a hearing on or about November 17, 2016, which was
digitally/electronically recorded. Based on this information and belief, BTA, located
at 3380 W Americana Terrace# 110, Boise, ID 83706, is in possession of the
recording(s) of the aforementioned hearings;
e. The issues for trial de novo upon this Petition include the Petitioner's request that
the Court enter judgment to establish market value in accordance with Idaho Code
§ 63-208;
f.

Pursuant to Idaho Code§ 63-3812(c) and Idaho Rule of Civil Procedure

84(e)(l)(C), this matter is to be heard by the court as a trial de novo on the issues in
the same manner as though it were an original proceeding in that court. As a result, no
transcript is necessary;
g. The undersigned certifies that the service of this Petition has been made upon SSI
Food Services, Inc. by and through its attorney; that the service of this Petition has
been made upon BTA; and that, pursuant to Idaho Code§ 63-3812(b) and Idaho Rule

PETITION FOR JUDICIAL REVIEW
SSI FOOD SERVICES, INC.
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•

t

•

of Civil Procedure 84(f), and the representations of BTA, it is the Petitioner's belief
that there is no fee for preparation of the agency record.

3.

Petitioner reserves the right to request costs and attorney's fees.

DATED this

f)_f;j

day of May, 2017.

ALLEN J. SHO
Assistant County Attorney, Civil Division

PETITION FOR JUDICIAL REVIEW
SSI FOOD SERVICES, INC.
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CERTIFICATE OF SERVICE

•

Q5

I HEREBY CERTIFY that on or about this
day of May, 2017, I caused a true and
correct copy of the foregoing instrument to be served upon the attorney for the Respondent by
the method indicated below and addressed to the following:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
P.O. Box 915
Boise, ID 83701

(X) U.S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile
() E-Mail

Idaho Board of Tax Appeals
3380 W Americana Terrace# 110
Boise, ID 83 706

(X) U.S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile
() E-Mail

ALLE~
Assistant County Attorney, Civil Division

PETITION FOR JUDICIAL REVIEW
SSI FOOD SERVICES, INC.
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-

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

_F____,..1,.},:

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

j)':9,M.

JUN O8 2017
CANYON COUNTY CLERK
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DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CaseNo. CV-2017-5806

ANSWER TO PETITION FOR
JUDICIAL REVIEW AND
COUNTERCLAIM

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. ("SSI"), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby answers and responds to Petitioner
Brian Stender's Petition for Judicial Review ("Petition") as follows:
1.

SSI denies each allegation of Petition not expressly admitted herein.

2.

In response to section "I. BACKGROUND" of the Petition, SSI denies the

allegations contained therein.
3.

In response to section "II. PETITION" of the Petition, SSI states as follows:

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 1

Page 15

a. In response to paragraph 1, SSI denies that the Canyon County Assessor
has been aggrieved, remainder of allegations do not require SSI to
respond.
b. In response to paragraph 2(a)-(d), SSI admits the allegations contained
therein.
c. In response to paragraph 2( e), SSI states that the Petition speaks for
itself and no response is required.
d. In response to paragraph 2(f), SSI denies that a transcript is not
necessary and further states the transcript is necessary because, as the
transcript will show, Canyon County gave testimony as to the valuation
of the subject property and this Court needs to ascertain Canyon
County's initial position on valuation versus what Canyon County may
argue in this new action. Remainder of allegations in paragraph 2(f) do
not require SSI to respond.
e. In response to paragraph 2(g), SSI admits it received service of the
Petition; SSI is without sufficient knowledge to either admit or deny that
BTA was served with the Petition; SSI is without sufficient knowledge
to either admit or deny if there is a fee associated with the preparation
of the agency record.
f.

In response to paragraph 3, SSI denies that Petitioner is entitled to any
award of attorney fees in this matter.
FIRST AFFIRMATIVE DEFENSE

The County has failed to raise any factual or legal issues that would warrant judicial review
of the Idaho Board of Tax Appeals Final Decision.
RESERVATION
SSI reserves the right, after discovery, to amend this Answer to add additional affirmative
defenses supported by the facts, and a failure to include all such defenses in this Answer shall not
be deemed a waiver of any right to further amend this Answer.
REQUEST FOR ATTORNEY'S FEES
SSI hereby requests that it be awarded its attorney fees and costs incurred herein pursuant
to Idaho Code § 12-117 and other provisions of Idaho law.

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 2
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-

WHEREFORE, having fully answered the Petition, SSI prays as follows:
1.

That the Petition herein be dismissed with prejudice, and that Petitioner take

nothing thereby;
2.

That SSI be awarded attorney fees and costs incurred herein; and

3.

For such other and further relief as the Court may deem just and equitable.

COUNTERCLAIM
COME NOW SSI Food Services, Inc. (collectively "SSI"), by and through its attorney of
record, Terri Pickens Manweiler of the firm Pickens Cozakos, P.A., and hereby allege against the
above-captioned Petitioner Brian Stender, Canyon County Assessor ("Petitioner") as follows:
GENERAL ALLEGATIONS
1.

This Petition is taken from a decision of the Canyon County Board of Equalization

denying the protest of a valuation for taxing purposes of property described by Parcel No.
367640100.
2.

The Petition concerns the 2016 tax year.

3.

This matter came up for hearing November 17, 2016 in Boise, Idaho before Hearing

Officer Travis Vanlith. The undersigned, Attorney Terri Pickens Manweiler represented SSI at the
hearing.

Chief Appraiser Brian Stender represented Canyon County. Board Members David

Kinghorn, Linda Pike, and Leland Heinrich participated in the decision of the Board of Tax
Appeals.
4.

The central issue of this Petition concerns the market value of an improved

industrial property.
5.

The assessed land value is $538,830, and the improvements' value is $17,747,800,

totaling $18,286,630.
6.

SSI contends the correct total value is $6,500,000.

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 3
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••
7.

The subject property is a food processing plant located in Wilder, Idaho.

8.

The subject facility includes three (3) contiguous parcels totaling 28.12 acres in size.

9.

The subject parcel is 24.69 acres and is improved with several buildings.

10.

The "main plant" building, which totals 166,347 square feet, is comprised of office

space, manufacturing space, frozen storage areas, refrigerated dock space, and some dry storage.
11.

The property is additionally improved with a separate low-cost manufacturing

building 21,000 square feet in size, as well as some other warehouse and storage buildings totaling
roughly 27,000 square feet.
12.

The facility was originally constructed in 1989 and has been added to over the

13.

The interior is a "hodge podge" due to the various additions and renovations over

years.

the years.
14.

Though the facility is workable for its current use, it would be difficult and costly

to convert the facility to another use.
15.

SSI purchased the subject facility in 2013 as part of a seven (7) plant purchase.

16.

The total purchase price was roughly $690 million, of which SSI allocated $48.1

million to the physical plant assets, and the remainder to the investment or business value.
17.

A value of $11 million was attributed to the subject facility, however, the property

would not sell for such a high price because of subject facility's rural location and the
reconfiguration work which would need to be done to accommodate the needs of a potential buyer.
18.

The $11 million allocation was more of an accounting value.

19.

An independent fee appraisal with a January 1, 2016 effective date of valuation has

been prepared.

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 4
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20.

•

The appraisal considered all three (3) approaches to value, however, discarded the

cost approach because it was deemed too unreliable due to the large amount of functional and
external obsolescence.
21.

Estimating the subject facility's obsolescence is too subjective to render a reliable

value conclusion.
22.

The appraisal relied primarily on the sales comparison approach, with secondary

weight given to the income approach.
23.

Due to the subject facility's large size and the fact such facilities typically compete

in the national marketplace, the appraisal considered sales and listings from across the country.
24.

Eleven (11) properties, of which seven (7) were recent sales and four (4) were active

listings, were evaluated and compared to subject facility.
25.

The facilities ranged in size from roughly 145,000 to 612,000 square feet. Two (2)

of the facilities were located in Idaho, one (1) in Buhl, and one (1) in Pocatello.
26.

The Idaho facilities were notably larger than the subject facility, with the Buhl plant

measuring approximately 612,000 square feet and the Pocatello facility measuring about 476,000
square feet.
27.

Overall sale/listing prices ranged from $948,000 to $17 .5 million, or between $6.32

and $29 per square foot.
28.

The fee appraisal adjusted the comparables for differences compared with the

subject facility such as location, age, conditions of sale, and other relevant factors.
29.

Adjusted price rates ranged from $7 to $31 per square foot.

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 5

Page 19

r

•

(1) Unless otherwise provided by statute, in any proceeding involving as
adverse parties a state agency or a political subdivision and a person, the state
agency, political subdivision or the court hearing the proceeding, including
on appeal, shall award the prevailing party reasonable attorney's fees, witness
fees and other reasonable expenses, if it finds that the nonprevailing party
acted without a reasonable basis in fact or law.
(2) If a party to a proceeding prevails on a portion of the case, and the state
agency or political subdivision or the court hearing the proceeding, including
on appeal, finds that the nonprevailing party acted without a reasonable basis
in fact or law with respect to that portion of the case, it shall award the
partially prevailing party reasonable attorney's fees, witness fees and other
reasonable expenses with respect to that portion of the case on which it
prevailed.
50.

The Petition for Judicial Review is Petitioner's third attempt to obtain a favorable

51.

Petitioner's other two attempts to obtain a favorable ruling have been denied by the

ruling.

Board of Tax Appeals.
52.

Petitioner has brought this current proceeding for judicial review without a

reasonable basis in fact or in law.
53.

SSI requests an award of attorney fees from the date Canyon County's Petition for

Reconsideration and Rehearing was filed, April 10, 2017 through the pendency of this current
action seeking judicial review.
PRAYER FOR RELIEF

WHEREFORE, SSI prays for this Court order the following:
1.

A determination that the actual market value of the subject facility is $6,500,00.00;

2.

That SSI be awarded its attorney fees pursuant to LC. § 12-117 from April 10, 2017

through the pendency of this current action for judicial review.
3.

For such other and further relief as the Court deems just and appropriate.

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 8
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6,

DATED: June ------=--- 2017.
PICKENS COZAKOS, P.A.

B y ~
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on June
document was served as follows:

_5_, 2017, a true and correct copy of the foregoing

Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

~First Class Mail
□ Facsimile
D Overnight Delivery
□ Hand delivery
□ Email

Idaho Board of Tax Appeals
3380 W. Americana Terrace #110
Boise, ID 83706

'\a('jtirst Class Mail
tJFacsimile
□ Overnight Delivery
□ Hand delivery
□ Email

ANSWER TO PETITION FOR JUDICIAL REVIEW AND COUNTERCLAIM - 9
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Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CaseNo. CV-2017-5806

STIPULATION FOR SCHEDULING
AND PLANNING

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

The above parties hereby stipulate to the following scheduling deadlines:
A.

TRIAL SETTING

1.
This.case can be set for a trial on one of the following available trial dates given
by the Court in its Order Setting Scheduling Conference:
March 20, 2018
March 21, 2018
March 22, 2018
March 23, 2018
2.

It is estimated the trial will take one (1) day.

STIPULATION FOR SCHEDULING AND PLANNING - I
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B.

3.

This case is to be tried as a:
0 court trial
□ jury trial

4.

The parties elect for this matter to be tried by a jury of □ six or

□

twelve Jurors.

EXPERT WITNESSES

(Expert Witnesses Whose Testimony Supports a Claim)
1.
160 days (at least 160) before trial, the parties shall disclose each person they
intend to call as an expert witness at trial to support a claim and state the subject matter on which
the witness is expected to testify.

2.
160 days (at least 160) before trial, the parties shall disclose all information
required by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding expert witnesses who
they intend to call as an expert witness at trial to support a claim.
3.
60 days before trial, the other party shall complete any depositions of the initial
expert witnesses.

(Expert Witnesses Whose Testimony Defends Against a Claim)
4.
120 days (at least 120) before trial, the parties shall disclose each person they
intend to call as an expert witness at trial to defend against a claim and state the subject matter on
which the witness is expected to testify.
5.
120 days (at least 120) before trial, the parties shall disclose all information
required by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding expert witnesses who
they intend to call as an expert witness at trial to defend against a claim.
6.
60 days before trial, the parties shall complete any depositions of the defending
expert witnesses.

(Expert Witnesses Whose Testimony Rebuts Expert Testimony Disclosed by a Defending
Party)
7.
90 days (at least 90) before trial, the parties shall disclose each person they intend
to call as an expert witness at trial to rebut new information or issues disclosed or raised.
8.
90 days (at least 90) before trial, the parties shall disclose all information required
by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding the rebuttal expert witnesses.
9.
60 days before trial, the parties shall complete any depositions of the rebuttal
expert witnesses.

STIPULATION FOR SCHEDULING AND PLANNING - 2
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C.

LAY WITNESSES

1.
75 days (at least 75) before trial, plaintiff shall disclose each person plaintiff
intends to call as a lay witness at trial (excluding impeachment witnesses).
2.
60 days (at least 60) before trial, defendant shall disclose each person defendant
intends to call as a lay witness at trial (excluding impeachment witnesses).
3.
45 days before trial, plaintiff shall disclose each lay witness (excluding
impeachment witnesses) plaintiff intends to call at trial to rebut new information or issues
disclosed or raised by the defendant.
4.
witnesses.

D.

30 days (at least 30) before trial, all parties shall complete any depositions of lay

DEADLINES FOR INITIATING DISCOVERY

1.
60 days before trial is the last day for serving interrogatories, requests for
production, requests to permit entry upon land or other property, and requests for admission.

E.

DEADLINE FOR SUPPLEMENTAL RESPONSES TO DISCOVERY

1.
30 days before trial, all parties must serve any supplemental response to discovery
required by Rule 26(e) of the Idaho Rules of Civil Procedure.

F.

STIPULATIONS TO ALTER DISCOVERY DEADLINES

The parties may alter any discovery deadline by written agreement without the necessity
of obtaining a court order.

G.

PRETRIAL MOTIONS

1.
180 days (at least 180) before trial is the last day to file motions to add additional
parties to the lawsuit.
2.
180 days (at least 180) before trial is the last day to file a motion to amend the
claims between existing parties to the lawsuit, including to add a claim for punitive damages.
3.
All other non-dispositive pretrial motions (excluding motions in limine) must be
filed and heard thirty (30) days before trial.
4.
All motions concerning the conduct of trial, including motions in limine, must be
filed no later than fourteen (14) days before the pretrial conference. Motions of this nature
will be heard at the time of the pretrial conference unless filed in time to be heard earlier.

STIPULATION FOR SCHEDULING AND PLANNING - 3
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H.

MOTIONS FOR SUMMARY JUDGMENT OR OTHER DISPOSITIVE
MOTIONS

All motions for summary judgment or other dispositive motions must be filed at least
ninety (90) days before trial, as is required by I.R.C.P. 56, and heard at least ninety (90) days
before trial.
I.
JOINT STATUS REPORT: The parties shall jointly file a brief status report between
120 days and 130 days before trial advising the court that both parties will be prepared for trial,
the status of the case, whether settlement is likely, and any issues the parties wish to bring to the
attention of the court.

J.

ATTORNEY CONFERENCE: Counsel must meet not later than 14 days before the
pretrial conference to exchange exhibits and exhibit lists, identify exhibits that can be admitted
into evidence by stipulation, identifying foundational objections to exhibits, discuss the witnesses
each party expects to be called at trial and the anticipated timing of their testimony, review
deposition transcripts of witnesses whose testimony will be presented via deposition and identify
which deposition objections require rulings and which are withdrawn, stipulate to uncontested
facts, and explore settlement possibilities.
K.
MEDIATION: This case may be mediated not later than 45 days before trial. For good
cause, the Court may relieve a party from the obligation to mediate. If the parties cannot agree on
a mediator, the Court will appoint one. Unless otherwise agreed in writing between the parties, the
cost of mediation shall be equally divided between the parties.
The parties reserve the right to amend this stipulation by agreement of all parties,
subject to Court approval; each party reserves the right to seek amendment hereof by Court
order, and to request further status conferences for such purpose, in accordance with
I.R.C.P. 16(a) and 16(b).
Dated this

_l_ day of August 2017.

Appearances:
Counsel for Petitioner:
Allen J. S~off
Canyon County Prosecuting Attorney
Counsel for Respondent:

~~G(
Pickens Cozakos, P.A.
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NJ&,10 2017
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County Assessor,
Petitioner,

Case No. CV 2017-5806*C
ORDER GOVERNING PROCEEDINGS
AND
ORDER SETTING TRIAL
AND PRETRIAL CONFERENCE

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

The parties having filed a Stipulation for Scheduling and Planning, the Stipulation is
hereby approved and adopted as the Order of this Court pursuant to I.R.C.P. 16.
IT IS HEREBY ORDERED that the above entitled matter is scheduled for a one (1) day
court trial before the Honorable Gene A. Petty, District Judge, at 9:00 A.M. on March 20, 2018,
at the Canyon County Courthouse, Caldwell, Idaho. Other cases might receive the same trial
date and the Court will decide which one has priority. A pretrial conference is scheduled for
February 8, 2018 at 11:00 a.m.

IT IS FURTHER ORDERED:

1.
Motions. Judge Petty's civil motion day is the second Thursday of each
month and civil motions will generally be heard only on this date. Parties are expected to file
their civil motions so that they can be heard on Judge Petty's civil motion day and meet the
deadlines in this Order and the Stipulation for Scheduling and Planning. Please contact Judge
Petty's in-court clerk to request special permission to set a civil motion at any other time. Each
motion and response to such motion, other than a routine or uncontested matter, must be
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accompanied by a separate memorandum, not to exceed twenty-five (25) pages, containing all
the reasons and points and authorities relied upon by the moving party. The moving party may
submit a reply brief, not to exceed fifteen (15) pages, no later than three days before the hearing,
unless otherwise ordered by the court or as required by I.R.C.P., I.C.R., or I.R.F.L.P.
1.1 Copies to Judge. One additional copy of motions and of all moving or
opposing papers (including affidavits and briefs) must be submitted by email to
jdggap@canyonco.org when such documents are filed or lodged with the clerk of
the court. The email must show that all counsel of record were sent a copy of the
email.
1.2 Citations to the Record. To the extent a party relies on a fact in the record in
support of or in opposition to a motion, the party must specifically cite the
particular place in the records that supports that fact.
1.3 Summary Judgment. All motions for summary judgment shall be filed and
heard not less than ninety (90) days prior to trial. The service of briefs and
affidavits shall be according to the schedule set forth in Idaho Rule of Civil
Procedure 56(b).
1.4 Pretrial Motions. All motions concerning the conduct of trial, including
motions in limine, must be filed no later than fourteen (14) days before the
pretrial conference. Motions of this nature may be noticed for hearing at the
pretrial conference unless filed in time to be heard earlier.
1.5 Notice of Hearing. If a notice of hearing is not filed within fourteen (14) days
after the motion is filed, the motion will be deemed withdrawn.
1.6 Unopposed Motions. Any party who does not intend to oppose a motion
shall file a notice of non-opposition no later than when a response to the motion is
due by rule.
1. 7 Oral Argument Length. Each side will be allotted 15 minutes for oral
argument on a motion, except for summary judgment. Each side will be allowed
30 minutes on motions for summary judgment, including rebuttal argument.
1.8 Motions to Compel Discovery. A motion to compel discovery must be
accompanied by a certification that the movant has in good faith conferred or
attempted to confer with the person or party failing to make disclosure or answer
discovery in an effort to obtain it without court action as required by I.R.C.P.
37(a)(l). The parties may use written communication to resolve discovery
disputes. However, if disputes are not resolved via written communication,
counsel or self-represented litigants (except pro se prisoners) must attempt to
confer in person or by telephone prior to a motion to compel being filed. To
ORDER GOVERNING PROCEEDINGS
SCHEDULING CONFERENCE - 2
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confer means to speak directly with opposing counsel or self-represented
litigant in person or by telephone, to identify and discuss disputed issues and
to make a reasonable effort to resolve the disputed issues. The sending of an
electronic or voice-mail communication does not satisfy the requirement to
"confer." In cases involving prose prisoners, written communication satisfies the
confer requirement. Counsel and self-represented litigants have a duty to respond
within a reasonable amount of time to a request to confer and to be reasonably
available to confer. Reasonable expenses incurred when successfully prosecuting
or opposing a motion to compel discovery shall be awarded as provided in
I.R.C.P. 37(a).

2. Expert Witnesses. For each expert witness that a party intends to call at trial, the party
shall disclose all information required by Rule 26(b)(4) of the Idaho Rules of Civil Procedure
regarding expert witnesses by the deadlines established in the Stipulation for Scheduling and
Planning. The expectation that an expert may be deposed is not a grounds for failure to make
these disclosures. An expert may be prohibited from testifying to any opinions or foundation for
such opinions that have not been the subject of timely and proper disclosure. If an opinion or
foundation for an opinion of an expert changes in any fashion after previous disclosures have
been made, then the party shall immediately supplement such information as required by I.R.C.P.
26(e).
3. Proposed Orders. Proposed orders on routine or uncontested matters must be
submitted as a separate document at the time the motion is filed. A proposed order is not required
when filing dispositive motions and preliminary injunctions. When a proposed written order is
required to be submitted, it must be accompanied by envelopes with sufficient postage,
addressed to all parties, and include a certificate of service reflecting the addresses on the
envelopes provided.
4. Trial and Hearing Exhibits. Prior to any trial or hearing, all documents and things
expected to be offered as exhibits shall be marked by the party or attorney offering them, and
such party shall have sufficient copies available at the proceeding for the court and each party.
An origipal set of trial exhibits, plus two sets of copies, must be put in binders and provided
to the Court at the beginning of trial.
The trial exhibits for plaintiff(s) must be consecutively numbered starting with "1." The
trial exhibits of the defendant(s) must be consecutively numbered starting with "1001." If
multiple plaintiffs or multiple defendants are separately represented and have separate trial
exhibits, their respective counsel shall coordinate in numbering exhibits to avoid duplication
(such as by agreeing that one defendant will start with "1001," another will start with "2001,"
etc.). If more guidance on numbering exhibits is needed, counsel may contact Judge Petty's incourt clerk.
All approved video and audio exhibits must be cued in advance, and all equipment tested
for sound, picture, etc. prior to presenting the exhibit. The parties are responsible for reviewing
ORDER GOVERNING PROCEEDINGS
SCHEDULING CONFERENCE - 3

AND
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proposed exhibits for redactions to ensure that objectionable material is not seen by the jury.
"Dry runs" are encouraged before coming to court and before court begins. All exhibits are to be
handed to the court officer, instead of the witness.
5. Appearance of Counsel-Contested Motions. In the absence of a stipulation or court
order granting a continuance, if the moving party or his attorney fails to personally appear to
present an adversary motion at the time set the court may summarily deny the motion for failure
to prosecute pursuant to I.R.C.P. 41(b) or I.R.F.L.P. 123.
6. Mediation. This case must be mediated not later than 45 days before trial. For
good cause, the Court may relieve a party from the obligation to mediate. If the parties cannot
agree on a mediator, the Court will appoint one. Unless otherwise agreed in writing between the
parties, the cost of mediation shall be equally divided between the parties.
7. Attorney Conference. Counsel must meet not later than 14 days before the
pretrial conference to exchange exhibits and exhibit lists, identify exhibits that can be admitted
into evidence by stipulation, identifying foundational objections to exhibits, discuss the
witnesses each party expects to be called at trial and the anticipated timing of their testimony,
review deposition transcripts of witnesses whose testimony will be presented via deposition and
identify which deposition objections require rulings and which are withdrawn, stipulate to
uncontested facts, and explore settlement possibilities.

8.
Pretrial Conference. All parties must be represented at the pretrial conference.
Counsel must be the handling attorney, or be fully familiar with the case and have authority to
bind the client and law firm to all matters in I.R.C.P. 16. The parties shall full comply with the
requirements of I.R.C.P. 16(c) and (d). All parties must file with the Court at least seven (7)
days before the pre-trial conference:
8.1
Each party shall serve on all other parties and lodge with the Court a
complete list of exhibits and witnesses in accordance with I.R.C.P. 16(d). The
exhibit list must specifically identify each exhibit that the party anticipates using
at trial and also state whether the exhibit is stipulated admissible. The witnesses
listed must be those that the party anticipates calling at trial. Witness lists must
identify by page and line numbers any deposition testimony to be presented at
trial.
8.2

A Pretrial Memorandum that includes the following:
i. Elements of Plaintiffs Case (Plaintiff only);
ii. Defenses of Defendant's Case (Defendant(s) only);
iii. Contested Facts;
iv. Contested Issues of Law;
v. Evidentiary Issues;
vi. Agreed or Stipulated Facts; and
vii. Memorandum of Points and Authorities on Issues of Law.

ORDER GOVERNING PROCEEDINGS
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8.3
A written statement that the parties have discussed settlement or the use of
extrajudicial procedures including alternative dispute techniques to resolve the
dispute.
8.4
Proposed Jury Instructions and Verdict forms, if applicable. If this case is
set for a jury trial, each party must file proposed jury instructions and a proposed
verdict form-and submit an electronic copy of them in Word format to Judge
Petty's Legal Assistant, Tara Hill, at secth@canyonco.org -before the pretrial
conference begins.
Objections to another party's proposed jury instructions or verdict form must state
the grounds for objection and must be filed no later than seven days before
trial.
If a party desires to use the latest edition of Idaho Jury Instruction (IDJI), counsel
should only submit a captioned document listing the requested IDJI instructions
by number. Counsel does not need to submit unmodified IDJI instructions. If
counsel requests modifications to the IDJI instructions, then counsel should
submit only one copy of those requested instructions as modified. Modified IDJI
instructions must identify the source upon which counsel relied for requesting the
modified instruction. Modifications to the IDJI instructions must be clearly
identified by underlining additions and striking through deletions.
8.5
For court trials, each party shall submit proposed findings of facts and
conclusions of law to the Court, unless otherwise permitted by the Court.

9.
Trial. If this case is set for a jury trial, voir dire of prospective jurors by counsel
will be limited to a total of one hour per side, unless otherwise ordered by the Court. Opening
statements will be limited to one hour per side and closing arguments will be limited to one hour
per side, unless otherwise ordered by the Court. For trials scheduled less than one week, the
Court's trial schedule is 9:00 a.m. to 5:00 p.m. with a one (1) hour break for lunch. For trials
scheduled more than one week, the Court's trial schedule is 9:00 a.m. to 2:00 p.m. with two (2)
breaks lasting approximately twenty (20) minutes. The parties must appear at 8:30 a.m. on a jury
trial's first day.
10. Notice of Intent to Reply on Panel of Judges as Alternates. Notice is hereby given,
pursuant to I.R.C.P. 40, that an alternate judge may be assigned to preside over trial of this case.
The following is a list of potential alternate judges:

Hon. Gregory M. Culet
Hon. Juneal C. Kerrick

Hon. Dennis Goff
Hon. Bradly S. Ford

ORDER GOVERNING PROCEEDINGS
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Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Renae Hoff
James C. Morfitt
G.D. Carey
Davis F. VanderVelde
George A. Southworth
Michael R. McLaughlin
Ronald Wilper

Hon. Linda Copple Trout
Hon. Ron Schilling
Hon. Susan Wiebe
Hon. Thomas J. Ryan
Hon. Christopher S. Nye
Hon. Molly J. Huskey

Unless a party has previously exercised its right to disqualification without cause under Rule 40,
each party shall have the right to file one (1) motion of disqualification without cause as to any
alternate judge no later than fourteen (14) days after service of this written notice listing the
alternate judges.

Each party is hereby notified that noncompliance with this Order may result in the Court
imposing sanctions.
Dated this __!/!:ctay of August, 2017.

District Judge
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CERTIFICATE OF SERVICE

STATE OF IDAHO,
COUNTY OF CANYON

)
) ss
)

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER was forwarded to
the following:
Terri Pickens Manweiler
PICKENS COZAKOS, PA
398 S 9th St, Ste 240
PO Box 915
Boise, ID 83701
Allen J. Shoff
CANYON COUNTY PROSECUTOR'S OFFICE
1115 Albany St
Caldwell, ID 83605

Either by depositing the same in the U.S. mail, first class postage prepaid, or by personal service.

DATED this \ o

day of August, 2017.

Chris Yamamoto
Clerk of the District Court

by Deputy Clerk of the Court
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Electronically Filed
11/16/2017 1:12 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S EXPERT WITNESS
DISCLOSURE

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits the foregoing Expert
Witness Disclosure pursuant to I.R.C.P. 26(b)(4) and this Court’s Order Governing Proceedings
and Order Setting Trial and Pretrial Conference dated August 10, 2017.
A.

SSI has retained the following expert witness for this matter:
Paul Hyde as an expert at the hearing in this matter.
(a)

Hyde Valuations, Inc., 2662 Elmore Road, P.O. Box 9, Parma Idaho 83660

RESPONDENT’S EXPERT WITNESS DISCLOSURE - 1
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B.

(b)

Mr. Hyde will testify to the appraised value of the property at issue in this appeal.

(c)

Mr. Hyde’s CV is included in his appraisal, which has been disclosed as SSI00192397.

(d)

Mr. Hyde conducted an appraisal which includes his opinions. See Appraisal.

(e)

Fees: Mr. Hyde was originally paid $11,500 to conduct two Appraisals – one for
real property, at issue in this case, and one for the personal property that was settled
by stipulation.

(f)

Mr. Hyde charges $275.00 per hour for testimony.

(g)

Mr. Hyde has reviewed all of Michael Cowan’s notes, opinions of value,
assessment notes, and recently produced “Appraisal.”

PETITIONER’S EXPERTS
SSI reserves the right to call any expert designed by Petition as expert witnesses, and any

person he may retain to undertake evaluation of subjects on which they are expected to testify.
C.

RESERVATION TO CALL ADDITIONAL EXPERTS/EXPAND SUBJECTS
Should Petitioner disclose any additional expert witnesses, SSI reserves the right to

disclose such additional experts as may be appropriate and/or expand the subject testimony of its
own expert to the extent additional subject matters are disclosed by Petitioner.
DATED: November 16, 2017.
PICKENS COZAKOS, P.A.

By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

RESPONDENT’S EXPERT WITNESS DISCLOSURE - 2

Page 34

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on November 16, 2017, a true and correct copy of the foregoing
document was served as follows:





Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

First Class Mail
Facsimile
Hand delivery
Email/iCourts – pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
11/17/2017 12:52 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-09 I 5
Telephone: 208.954.5090
Facsimile: 208.954.5099
teITi@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR TI-IE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

Case No. CV-2017-5806

VS.

JOINT ST ATVS REPORT

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No .
16-A-1079

Petitioner Brian Stender, Canyon County Assessor, by and through his attorney ofrecord ,
Bryan F. Taylor and A1Ien J. Shoff of the Canyon County Prosecutor's Of1ice and Respondent SSI
Food Services, Inc. ("SSI"), by and through its attorney ofrecord, Terri Pickens Manweiler of
the firm Pickens Cozakos, P.A., hereby submit this joint status report pursuant to this Court's
Order Governing Proceedings and Order Setting Trial and Pretrial Conference dated August 10,
2017.

JOINT STATUS REPORT - l
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Both parties confirm this case has not settled and is proceeding. The parties will be ready
for trial at the date and time set by this Court.
DATED:

Jl~ ~"-d?c.r

/7 1

2017.
CANYON COUNTY PROSECUTOR'S OFFICE
I

~ 1}.~{(

By _ _ _~ - ~ - - - - - - Bryan F. Taylor, Deputy Prosecuting Attorney
Allen J. Shoff, Deputy Prosecuting Attorney
Attorneys.for Petitioner Brian Stender, Canyon
County Assessor
DATED:

.Nov . f '7

2017 .
PICKENS COZAKOS, P.A.

By

Yl~
)Firm
u(
J
,
~
the
Of
Manweiler,
Pickens
Terri

Attorneys.for Respondent SSI Food Services, Inc.
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Electronically Filed
12/18/2017 3:23 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S
SUPPLEMENTAL/REBUTTAL
EXPERT WITNESS DISCLOSURE

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits the foregoing
Supplemental/Rebuttal Expert Witness Disclosure pursuant to I.R.C.P. 26(b)(4) and this Court’s
Order Governing Proceedings and Order Setting Trial and Pretrial Conference dated August 10,
2017.
A.

SSI has retained the following expert witness for this matter:
Paul Hyde as an expert at the hearing in this matter.

RESPONDENT’S SUPPLEMENTAL/REBUTTAL EXPERT WITNESS DISCLOSURE - 1
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B.

(a)

Hyde Valuations, Inc., 2662 Elmore Road, P.O. Box 9, Parma Idaho 83660

(b)

Mr. Hyde will testify to the appraised value of the property at issue in this appeal.

(c)

Mr. Hyde’s CV is included in his appraisal, which has been disclosed as SSI00192397.

(d)

Mr. Hyde conducted an appraisal which includes his opinions. See Appraisal. Hr.
Hyde has now also conducted a formal Appraisal Review of Michael Cowan’s
“Appraisal” of the Property. See SSI000432-477, produced concurrently herewith.

(e)

Fees: Mr. Hyde was originally paid $11,500 to conduct two Appraisals – one for
real property, at issue in this case, and one for the personal property that was settled
by stipulation. Mr. Hyde charged $3,087.50 for the Appraisal Review.

(f)

Mr. Hyde charges $275.00 per hour for testimony.

(g)

Mr. Hyde has reviewed all of Michael Cowan’s notes, opinions of value,
assessment notes, and recently produced “Appraisal.”

PETITIONER’S EXPERTS
SSI reserves the right to call any expert designed by Petition as expert witnesses, and any

person he may retain to undertake evaluation of subjects on which they are expected to testify.
C.

RESERVATION TO CALL ADDITIONAL EXPERTS/EXPAND SUBJECTS
Should Petitioner disclose any additional expert witnesses, SSI reserves the right to

disclose such additional experts as may be appropriate and/or expand the subject testimony of its
own expert to the extent additional subject matters are disclosed by Petitioner.
DATED: December 18, 2017.
PICKENS COZAKOS, P.A.

By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on December 18, 2017, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
1/5/2018 10:15 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Zack Vetos, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S MOTION TO
EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT
OPINIONS

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., moves, pursuant to Rules 16 and 37 of the
Idaho Rules of Civil Procedure and this Court’s Order Governing Proceedings and Order Setting
Trial and Pretrial Conference (“Scheduling Order”) and Stipulation for Scheduling and Planning
(“Stipulation”), for an Order excluding expert witness testimony and striking expert opinions of
J. Phillip Cook, offered by Petitioner Brian Stender, Canyon County Assessor, because the

RESPONDENT’S MOTION TO EXCLUDE EXPERT WITNESS TESTIMONY AND STRIKE EXPERT
OPINIONS - 1
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testimony and opinions were not timely disclosed pursuant to the Court’s Scheduling Order and
the Stipulation. SSI also seeks fees and costs associated with bringing this motion.
This Motion is supported by the Memorandum in Support of Motion to Exclude Expert
Witness Testimony and Strike Expert Opinions and the Declaration of Terri Pickens Manweiler
filed contemporaneously herewith.
DATED: January 5, 2018.
PICKENS COZAKOS, P.A.

By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 5, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
1/5/2018 10:15 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Zack Vetos, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

CaseNo. CV-2017-5806

DECLARATION OF TERRI PICKENS
MANWEILER IN SUPPORT OF
RESPONDENT'S MOTION TO
EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT
OPINIONS

I, Terri Pickens Manweiler make the following declaration pursuant to Idaho Code § 91406:
1.

I am the attorney of record for Respondent in the above-referenced matter, I am

over the age of eighteen, and I am competent to testify to the matters stated herein.
2.

I make this declaration upon personal knowledge and review of the records

described herein.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF RESPONDENT'S MOTION TO
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3.

Attached hereto as Exhibit A is a true and accurate copy of Petitioner' s Responses

to Respondent's First Set of Inten-ogatories and Requests for Production of Documents dated
September 14, 2017.
4.

Attached hereto as Exhibit B is a true and accurate copy of Petitioner's Second

Supplemental Response to Respondent's Interrogatories and Requests for Production of
Documents, dated December 20, 2017.
5.

According to the Court's Scheduling Order, the last day to disclose expert wi~nesses

by the County was October 11 , 2017.
6.

The County disclosed their expe11 on December 20, 2017.

7.

According to the Court' s Scheduling Order, the last day to depose expert witnesses

is January 19, 2017.
8.

The undersigned has a week long jury trial commencing January 8, 2018 through

January 12, 2018, and I have not had an opportunity to thoroughly review the purp011ed expert
rep011 of the late disclosed expert.
9.

The paities and counsel are meeting at the CTI/SSI site on Monday, January 15,

2018, for a physical property inspection.
10.

There is simply no time for CTI/SSI to properly prepare for and take the deposition

of the County's late disclosed expe11.
11.

Furthermore, trial is in March and CTI/SSI has not been left with an adequate

amount of time to find a rebuttal expert to review the late disclosed expert report.
12.

Therefore, CTI/SSI would be prejudiced if the County is allowed to proffer its late

disclosed expert and repo11.

DECLARATION OF TERRI PICKENS MANWEILER IN SUPPORT OF RESPONDENT'S MOTION TO
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13.

For the foregoing reasons, CTI/SSI respectfully requests that this Comi strike the

disclosure and report, and bar the County from bringing its late disclosed exp01i and report as
evidence at trial.
CERTIFICATION
I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
DATED: January 5, 2018.
Isl Terri Pickens Manweiler
TERRI PICKENS MANWEILER

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 5, 2018, a true and con-ect copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

□

First Class Mail
Facsimile
□ Hand delivery
0 Email/iCourts - btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org
□

Isl Terri Pickens Manweiler
Te1Ti Pickens Manweiler
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EXHIBIT A
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BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org

Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV2017-5806
PETITIONER'S RESPONSES TO
RESPONDENT'S FIRST SET OF
INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby responds to Respondent's Interrogatories
and Requests for Production ofDocuments to Respondent dated August 16, 2017, as follows:
PRELIMINARY AND GENERAL OBJECTIONS

Petitioner is engaged in continuing discovery in this case and will supplement its responses
as required by rule if and when additional infonnation becomes available. Accordingly, all of the
responses are based upon the information and documents presently available to and specifically
PETITIONER'S RESPONSES TO RESPONDENT'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
Pagel of 13
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known to Petitioner. Petitioner, therefore, provides the following responses to the Respondent
without prejudice to present at trial further evidence of proof not yet obtained or completed.
Each response is given subject to all appropriate objections (including, but not limited to,
objections of mateliality, relevancy, authenticity and admissibility) which would require the
exclusion or limitation or any statement made herein if the statement was made in court. All such
objections and grounds therefore are reserved and may be interposed at the time of trial. Except
for facts explicitly admitted herein, the fact that any interrogatory, request for production, or
request for admission has been responded to shall not be taken as an admission, or concession of
the evidence, of any fact set forth or assumed, or that such response constitutes evidence of any
fact thus set forth or assumed. All responses must be construed as given on the basis of present
recollection.
Petitioner objects to Respondent's requests to the extent that they seek infonnation which
1s confidential, proprietary, protected by the attorney/client privilege and/or protected by the
attorney product work doctrine, and to the extent that the Respondent attempts to impose
obligations beyond those required by the Idaho Rules of Civil Procedure.
ANSWERS TO INTERROGATORIES
INTEROGATORY NO. 1: Please state the name, address, and telephone number of

each person known to Petitioner or Petitioner's Representatives, who has or purports to have
knowledge of any of the facts of this case. By this interrogatory, Respondent seeks names,
addresses and telephone numbers of any and all persons who have knowledge in any way
relating to the claims of the Petitioner.
ANSWER TO INTERROGATORY NO. 1: Petitioner has not yet made final decisions

as to which persons have or purport to have knowledge of any of the facts of this case. At

PETITIONER'S RESPONSES TO RESPONDENT'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
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present, it is expected that any or all of the following have or purp01t to have knowledge of this
case.
1. Michael Cowan
111 N. 11 th Avenue, Suite 250
Caldwell, Idaho 83605
Phone: (208)454-7349
2. Joe Cox
111 N. 11 th Avenue, Suite 250
Caldwell, Idaho 83605
Phone: (208) 454-7349
3. Brian Stender
111 N. 11 th Avenue, Suite 250
Caldwell, Idaho 83605
Phone: (208) 454-7349
4. Kenneth Voss
P.O. Box 190054
Atlanta, GA 31119-0054
Phone: (404) 869-7970
Petitioner will supplement or amend this response as further detenninations are made or as
additional persons are identified.

INTERROGATORY NO.2: Please state the name, address, and telephone number of
each person Petitioner expects to or may call as a witness at the hearing of this matter and, for
each such person, state the substance of the witness' expected testimony.

ANSWER TO INTERROGATORY NO. 2: Petitioner has not yet made final decisions
as to which persons will be called as witnesses at the hearing on this matter. At present, it is
expected that any or all of the following persons may be called upon to testify as witnesses with
regard to the following topics:

PETITIONER'S RESPONSES TO RESPONDENT'S FIRST SET OF
INTERROGATORJES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
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1. Michael Cowan
Senior Commercial Appraiser
Canyon County Assessor's Office
111 N. 11 th Ave, Suite 250
Caldwell, ID 83605
Phone: (208) 454-7349

Mr. Cowan may testify as an appraiser expert and offer his knowledge of the subject
property and market conditions surrounding the subject.
2. Joseph Cox
Chief Deputy Assessor
Canyon County Assessor's Office
111 N. 11 th Ave, Suite 250
Caldwell, ID 83605
Phone: (208) 454-7349
Mr. Cox may testify as an appraiser expert and offer his knowledge of the subject
property and market conditions surrounding the subject.
3. Brian Stender
Canyon County Assessor
Canyon County Assessor's Office
111 N. 11 th Ave, Suite 250
Caldwell, ID 83605
Phone: (208) 454-7349
Mr. Stender may testify as an appraiser expe1t and offer his knowledge of the subject
property and market conditions surrounding the subject.
Petitioner will supplement or amend this response as further determinations are made or
as additional witnesses are identified.
INTERROGATORY NO. 3: Please state the names and addresses of all expert

witnesses Petitioner expects to or may call at the hearing of this matter and for each expert
witness state the following:
a. The substance of the facts on which they are expected to testify;

PETITIONER'S RESPONSES TO RESPONDENT'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
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b. Background and qualifications including academic degrees and professional and
employment affiliations;
c. The opinions he/she is expected to express;
d. Any investigations, tests, or analyses that were made by or on behalf of the expert
witness in preparation of his/her testimony; and
e. The nature, source, and content of all documents that Petitioners expect to or may
seek to offer at the hearing as exhibits relative to each expeti witness.

ANSWER TO INTERROGATORY NO. 3: Petitioner has not yet made final decisions
as to which persons will be called as expeti witnesses at the hearing on this matter. At present, it
is expected that any or all of the following persons may be called upon to testify as expert
witnesses :
I . Michael Cowan
Senior Commercial Appraiser - Canyon County
Idaho Certified Tax Appraiser - Idaho Certificate #981
a. The substance of the facts on which they are expected to testify: Mr. Cowan
will testify as an appraiser expert at heating with regard to the fee simple
value conclusion considering the 3 nationally recognized approaches to value.
b. Background and qualifications including academic degrees and professional
and employment affiliations: See Curriculum Vitae produced concunently
herewith as Exhibit No. 1.
c. The opinions he/she is expected to express: Mr. Cowan will testify as to his
opinion of the fair market value of the subject prope11y at issue in this appeal.
d. Whether the expert has issued a written report: Mr. Cowan has conducted an
appraisal, which will be provided as a supplement to this answer.

PETITIONER' S RESPONSES TO RESPONDENT'S FIRST SET OF
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e. Any investigations, tests. or analyses that were made by or on behalf of the
expert witness in preparation of his/her testimony: Mr. Cowan has conducted
an appraisal, which will be provided as a supplement to this answer.
f.

The nature, source, and content of all documents that Petitioners expect to or
may seek to offer at the hearing as exhibits relative to each expe1i witness: It
has not yet been detennined what documents Petitioner will offer as exhibits
at trial relative to Mr. Cowan. Petitioner will offer Mr. Cowan's appraisal.
Petitioner reserves the right to offer any of the Bates stamped documents
produced herewith. When a complete determination has been made, this
answer will be supplemented in a timely fashion.

2. Joseph Cox
Chief Deputy Assessor-Canyon County
Idaho Certified Tax Appraiser - Idaho Certificate #415
a. The substance of the facts on which they are expected to testify: Mr. Cox will
testify as an appraiser expert at hearing with regard to nationally recognized
appraisal principles and fair market value of the subject property.
b. Background and qualifications including academic degrees and professional
and employment affiliations: See Resume produced concun-ently herewith as
Exhibit No. 2
c. The opinions he/she is expected to express: Mr. Cox will testify as an
appraiser expert at hearing with regard to nationally recognized appraisal
principles and fair market value of the subject property.
d. Whether the expe1i has issued a written report: No written report has been
issued by Mr. Cox within the past 5 years.
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e. Any investigations, tests, or analyses that were made by or on behalf of the
expert witness in preparation of his/her testimony: Mr. Cox has reviewed
both the Paul Hyde and Michael Cowan Appraisals.
f.

The nature, source, and content of all documents that Petitioner expect to or
may seek to offer at the hearing as exhibits relative to each expert witness: It
has not yet been detennined what documents Petitioner will offer as exhibits
at trial relative to Mr. Cox. Petitioner reserves the 1ight to offer any of the
Bates stamped documents produced herewith. When a complete detennination
has been made, this answer will be supplemented in a timely fashion.

INTERROGATORY NO 4: Set forth Petitioner's opinion of the market value of the
subject prope1iy in total, and broken down by category, using the cost, sales comparison and/or
income approaches and for each set forth and identify:
a. The infonnation and documents relied upon, referred to or used in reaching
said opinion and in arriving at said value under each approach and/or that
Petitioner asserts justifies said opinion of value;
b. The assumptions made and the basis for said assumptions;

ANSWER TO INTERROGATORY NO.4:
a. The infonnation and documents relied upon, referred to or used in reaching
said opinion and in arriving at said value under each approach and/or that
Petitioner asserts justifies said opinion of value: See the appraisal of Michael
Cowan, produced herewith as Exhibit No. 4.
b. The assumptions made and the basis for said assumptions: See the appraisal
of Michael Cowan, produced herewith as Exhibit No. 5.
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INTERROGATORY NO. 5: Set forth in detail the calculations relied upon to
detennine the fair market value of the real property involved in this matter as of the date of
valuation which may be offered into evidence at hearing in the above-entitled matter.

ANSWER TO INTERROGATORY NO. 5: Petitioner will provide the Respondent
with an updated appraisal, in response to this interrogatory, in a timely manner, once it has been
completed.

INTERROGATORY NO. 6: Please set forth in detail all actions Canyon County
Assessor's Office has taken to evaluate the fair market value of SSI's property since the Board of
Tax Appeals issued its decision on March 31, 2017.

ANSWER TO INTERROGATORY NO. 6: A new analysis and appraisal update by
the County is forthcoming. Petitioner will provide the Respondent with the updated appraisal
and supporting data once it becomes available. Petitioner may supplement this response as new
information becomes available.

INTERROGATORY NO. 7: Please set forth each and every appraiser that Petitioner
has spoken with, communicated with, solicited, emailed, written to, or any other method of
communication in order to assess the fair market value of SSI's property after March 31, 2017.

ANSWER TO INTERROGATORY NO. 7: Petitioner had commissioned Mr. Scott
Erwin, CGA to provide an expert report and act as an expert witness ; however, Mr. Erwin passed
away unexpectedly, and as such no investigation or repo1i was started. Petitioner may seek to
commission a yd party expert report, but as of this date, no expert report has been commissioned
related to this matter.
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INTERROGATORY NO. 8: Please set forth in detail each and every time Petitioner
has personally visited any property that it will be using as a comparable property to ascertain
value of the SSI property after March 31, 2017.

ANSWER TO INTERROGATORY NO. 8: To date, Petitioner has not personally
visited any property that it will be using as a comparable property to asceriain value of the SSI
property after March 31, 2017.

INTERROGATORY NO. 9:_Please set forth the exact methodology, and supply
supporting details, i.e. sales approach, cost approach, income approach that Petitioner will be
using to establish a fair market value of the SSI property at the trial in this matter.

ANSWER TO INTERROGATORY NO. 9: Petitioner will provide the Respondent
with an updated appraisal, in response to this inte1Togatory, and in a timely manner, once it has
been completed.

REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 1: Please produce any and all appraisals of this
property which is the subject of this appeal during the previous three (3) years.

ANSWER TO REQUEST FOR PRODUCTION NO. 1: See documents produced
herewith as attached Exhibit Nos. 4-6. Petitioner will provide the Respondent with an updated
appraisal, in response to this intetTOgatory, in a timely manner, once it has been completed.

REQUEST FOR PRODUCTION NO. 2: Please produce any and all documentation
and market data including, but not limited to documentation created by you, on your behalf at
your request, or by third patties, used to support the allegations contained in the Assessment.

ANSWER TO REQUEST FOR PRODUCTION NO. 2: See documents produced
herewith in the directory titled Exhibit No. 7.
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REQUEST FOR PRODUCTION NO. 3: Please produce a copy of the curriculum
vitae, resume, or other qualifications of any expe1t Petitioner has retained to detennine the fair
market value of SSI prope1ty.
ANSWER TO REQUEST FOR PRODUCTION NO. 3: See documents produced
herewith as Exhibit Nos. 1-3
REQUEST FOR PRODUCTION NO. 4: Please produce a complete copy of the
County Assessor's Office file related to the SSI prope1ty in this case, including all handwritten
notes and calculations of the Assessor, Deputy Assessors, County Appraisers, related to the 2016
value of the SSI property. Please do not claim privilege on this request, as the documents sought
are public records and call be pulled through a Freedom of Infonnation Request.
ANSWER TO REQUEST FOR PRODUCTION NO. 4: See documents produced
herewith in the directory titled Exhibit No. 8.
REQUEST FOR PRODUCTION NO. 5: Please produce all reports, analysis, value
formations, communications, opinions of value, obtained by the Petitioner related to the 2016
value of SSI property.
ANSWER TO REQUEST FOR PRODUCTION NO. 5: See documents produced
herewith titled Exhibit Nos. 4-6.To date, no reports, analysis, value fonnations, communications
or opinions of value have been obtained by the Petitioner related to the 2016 value of the SSI
property other than the Paul Hyde Valuations appraisal and Canyon County appraisal perfo1med
by Michael Cowan. Petitioner will provide the Respondent with an updated appraisal, in
response to this Interrogatory, in a timely manner, once it has been completed.
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REQUEST FOR PRODUCTION NO. 6: Please produce a complete copy of any expert
report you have commissioned related to this matter, whether you intend to use the expert report
or not at the trial in this matter.
ANSWER TO REQUEST FOR PRODUCTION NO. 6: Petitioner had
commissioned Mr. Scott E1win, CGA to provide an expert report and act as. an expert witness;
however, Mr. Erwin passed away unexpectedly, and as such no investigation or report was
started. Petitioner may seek to commission a 3 rd party expert report, but as of this date, no expert
rep01i has been commissioned related to this matter.
REQUEST FOR PRODUCTION NO. 7: Please produce all correspondence,
communications, emails, notes, documents, etc. between Petitioner and any third pa1iy related to
the assessment of value for SSI property for 2016.
ANSWER TO REQUEST FOR PRODUCTION NO. 7: See documents produced
herewith in the directory titled Exhibit No. 9.
REQUEST FOR PRODUCTION NO. 8: Please produce all correspondence,
communications, emails, notes, documents, etc. between Petitioner and SSI or any agent,
employee, etc. of SSI from January 1, 2016, to present.
ANSWER TO REQUEST FOR PRODUCTION NO. 8: See documents produced
herewith in the directory titled Exhibit No. 10.
REQUEST FOR PRODUCTION NO. 9: Please produce a copy of any and all
documents relied upon by Petitioner in responding to Interrogatories 1 through 9 hereinabove.
ANSWER TO REQUEST FOR PRODUCTION NO. 9: See documents produced
herewith as Exhibit Nos. 1-10.
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REQUEST FOR PRODUCTION NO. 10: Please produce a copy of all exhibits you
plan to introduce and any hearing or trial in this matter.

ANSWER TO REQUEST FOR PRODUCTION NO. 10: It is not yet known what
exhibits Petitioner seeks to introduce at hearing or trial in this matter. Petitioner will supplement
this response as exhibits are detennined and in a timely manner.
Dated this __f_
: L_f_ _ day of September, 2017.

Allen J. Shoff____,
Deputy, Civil Division
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CERTIFICATE OF SERVICE

J.:±_

I hereby ce1tify that on the
day of September, 20 I 7, a true and correct copy of the
foregoing PETITIONER'S RESPONSES TO RESPONDENT 'S INTERROGAT ORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS was served on the following in the manner indicated.
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
terri@pickens lawboise.com

[X] U.S . Mail
[ ] Overnight Delivery
[X] Facsimile
[ ] Hand Delivery

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Comthouse Mail
[ ] Hand Delivery

AllenJ~
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EXHIBIT B
Page 60

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CASE NO. CV2017-5806
PETITIONER'S SECOND
SUPPLEMENTAL RESPONSE TO
RESPONDENT'S INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF
DOCUMENTS

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No .
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor' s Office, Civil Division, and hereby submits its Second Supplemental
Response to Respondent's First Set of Interrogatories and Requests for Production of
Documents to Petitioner dated August 16, 2017, as follows :
PRELIMINARY AND GENERAL OBJECTIONS
Petitioner is engaged in continuing discovery in this case and will supplement its responses
as required by rule if and when additional information becomes available. Accordingly, all of the
RESPONDENT'S SECOND SUPPLEMENTAL RESPONSES TO INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS
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responses are based upon the infonnation and documents presently available to and specifically
known to Petitioner. Petitioner, therefore, provides the following supplemental response(s) to the
Respondent without prejudice to present at trial further evidence of proof not yet obtained or
completed.
Each response is given subject to all appropriate objections (including, but not limited to,
objections of materiality, relevancy, authenticity and admissibility) which would require the
exclusion or limitation or any statement made herein if the statement was made in court. All such
objections and grounds therefore are reserved and may be interposed at the time of trial. Except
for facts explicitly admitted herein, the fact that any interrogatory, request for production, or
request for admission has been responded to shall not be taken as an admission, or concession of
the evidence, of any fact set forth or assumed, or that such response constitutes evidence of any
fact thus set forth or assumed. All responses must be construed as given on the basis of present
recollection.
Petitioner objects to Respondent's requests to the extent that they seek information which
1s confidential, proprietary, protected by the attorney/client privilege and/or protected by the
attorney product work doctrine, and to the extent that the Respondent attempts to unpose
obligations beyond those required by the Idaho Rules of Civil Procedure.
SUPPLEMENTAL ANSWERS TO INTERROGATORIES
INTEROGA TORY NO. I: Please state the name, address, and telephone number of

each person known to Petitioner or Petitioner's Representatives, who has or purports to have
knowledge of any of the facts of this case. By this interrogatory, Respondent seeks names,
addresses and telephone numbers of any and all persons who have knowledge in any way
relating to the claims of the Petitioner.
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SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 1: In addition to the
representatives previously disclosed, Petitioner discloses the following representative:
J. Philip Cook
J. Philip Cook and Associates, LLC
7090 Union Park Avenue
Midvale, Utah 84047
(801) 321-0067
Petitioner will supplement or amend this response as further determinations are made or
as additional witnesses are identified.

INTERROGATORY NO.2: Please state the name, address, and telephone number of
each person Petitioner expects to or may call as a witness at the hearing ofthis matter and, for
each such person, state the substance of the witness' expected testimony.

SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 2: Petitioner expects to
call J. Philip Cook in addition to the witnesses previously disclosed. See Exhibit A for the
substance of the witness' expected testimony.
Petitioner will supplement or amend this response as further determinations are made or
as additional witnesses are identified.

INTERROGATORY NO. 3: Please state the names and addresses of all expert
witnesses Petitioner expects to or may call at the hearing of this matter and for each expert
witness state the following:
a. The substance of the facts on which they are expected to testify;
b. Background and qualifications including academic degrees and professional and
employment affiliations;
c. The opinions he/she is expected to express;
d. Any investigations, tests, or analyses that were made by or on behalf of the expert
witness in preparation of his/her testimony; and
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e. The nature, source, and content of all documents that Petitioners expect to or may
seek to offer at the hearing as exhibits relative to each expert witness.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3: In additional to

expert witnesses previously disclosed, Petitioner expects to call J. Phillip Cook as an expert
witness at the hearing on this matter. Petitioner hereby submits the following pursuant to
I.R.C.P. 26(b)(4):
a. A complete statement of all opinions to be expressed and the basis and reasons
for the opinion are attached as Exhibit A. If and when additional information
about the opinion to be expressed and the basis and reasons for the opinion
becomes available this, disclosure will be supplemented. Accordingly, this
disclosure is based upon the information and documents presently available to
and specifically known to Petitioner.
b. The data or other information considered by the witness in forming the opinion
and any exhibits to be used as a summary of or support for the opinion are
included in Exhibit A of this disclosure and also have been previously disclosed
as follows:
1.

Petitioner's Responses to Respondent's First Set oflnterrogatories and
Requests for Production of Documents, which were disclosed on
September 14, 2017;

11.

Petitioner's

First

Supplemental

Response

to

Respondent's

Inte1rngatories and Requests for Production of Documents, which were
disclosed on November 3, 2017; and
iii. Any further supplemental responses provided as additional information
becomes available.
RESPONDENT'S SECOND SUPPLEMENTAL RESPONSES TO INTERROGATORIES
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c. The qualifications of the witness, including a list of all publications authored
by the witness within the preceding ten years, as well as a listing of any other
cases in which the witness has testified as an expert at trial or by deposition
within the preceding four years are attached as Exhibit B.

If and when

additional information about the qualifications of the witness and cases in which
the witness has testified as an expert become available this disclosure will be
supplemented. Accordingly, this disclosure is based upon the information and
documents presently available to and specifically known to Petitioner.
d. The compensation to be paid for the testimony is attached as Exhibit C. If and
when additional information about compensation of the witness become
available this disclosure will be supplemented. Accordingly, this disclosure is
based upon the information and documents presently available to and
specifically known to Petitioner.
Petitioner reserves the right to call any expert designed by Respondent as expert
witnesses, and any person which may be retained to undertake evaluation of subjects
on which they are expected to testify.
Should Respondent disclose any expert witnesses beyond the expert witness already
disclosed, Petitioner reserves the right to disclose such additional experts as may be
appropriate and/or expand the subject testimony of its own expert to the extent
additional subject matters are disclosed by Respondent.
INTERROGATORY NO. 4: Set forth Petitioner's opinion of the market value of the
subject property in total, and broken down by category, using the cost, sales comparison and/or
income approaches and for each set forth and identify:
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a. The information and documents relied upon, referred to or used in reaching said
opinion and in arriving at said value under each approach and/or that Petitioner
asserts justifies said opinion of value;
b. The assumptions made and the basis for said assumptions.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 4a: Please see the
information and documents relied upon, referred to or used in reaching said opinion and in
arriving at said value under each approach and/or that Petitioner asserts justifies said opinion of
value as contained in Exhibits D, E, and F attached hereto. Petitioner believes these records to be
protected under the Order Granting Protective Order entered by the above entitled court on
December 5, 2017.
Petitioner will supplement or amend this response as further determinations are made or
as additional documents or tangible evidence are identified.
INTERROGATORY NO. 5: Please set forth in detail the calculations relied upon to
determine the fair market value of the real property involved in this matter as of the date of
valuation which may be offered into evidence at hearing in the above-entitled matter.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 5: See the calculations
relied upon to determine the fair market value of the real property involved in this matter as of
the date of valuation which may be offered into evidence at hearing in the above-entitled matter
as contained in Exhibits D, E, and F attached hereto. Petitioner believes these records to be
protected under the Order Granting Protective Order entered by the above entitled court on
December 5, 2017.
Petitioner will supplement or amend this response as further determinations are made or
as additional documents or tangible evidence are identified.
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SUPPLEMENTAL RESPONSE TO REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 2: Please produce any and all documentation
and market data including, but not limited to documentation created by you, or on your behalf at
your request, or by third parties, used to support the allegations contained in the Assessment.

SUPPLEMENTAL ANSWER TO REQUEST FOR PRODUCTION NO. 2: Please
see additional documents attached hereto as Exhibits D, E, and F, and referenced in supplemental
responses to Interrogatory No. 4a and Interrogatory No. 5 above. Petitioner believes these
records to be protected under the Order Granting Protective Order entered by the above entitled
court on December 5, 2017.
DATED this

?.O

day of December, 2017.

All~
Deputy, Civil Division
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CERTIFICATE OF SERVICE

UJ

day of December, 2017, I caused a true
I HEREBY CERTIFY that on or about this
and correct copy of the foregoing instrument to be served upon the following by the method
indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickensla w bo ise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyo nco .org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

All~off
Deputy, Civil Division
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Electronically Filed
1/18/2018 11:38 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CASE NO. CV2017-5806
PETITIONER'S OBJECTION TO
MOTION TO EXCLUDE EXPERT
WITNESS TESTIMONY AND STRIKE
EXPERT OPINION

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby objects to Respondent's Motion to
Exclude Expert Witness Testimony and Strike Expert Opinion. Petitioner maintains that he has
complied with both the Idaho Rules of Civil Procedure and all relevant deadlines articulated in
the Stipulation for Scheduling and Planning filed August 8, 2017, regarding the disclosure of
expert witnesses in rebuttal.
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Petitioner requests Respondent's Motion to Exclude be denied. Petitioner also requests
that this Court consider imposing sanctions on Respondent for bringing this unnecessary motion,
and for the Court to impose costs and fees on the Respondent.
This Objection is supported by the Memorandum in Support of Objection to Motion to
Exclude Expert Witness Testimony and Strike Expert Opinions and the Declaration of Allen
Shoff filed contemporaneously herewith.
DATED this~ day of January, 2018.

Al~
Deputy, Civil Division
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CERTIFICATE OF SERVICE

JL

day of January, 2018, I caused a true and
I HEREBY CERTIFY that on or about this
correct copy of PETITIONER'S OBJECTION TO MOTION TO EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT OPINION to be served upon the following by the method
indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawbo ise. com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Allen J. Sho,
Deputy, Civil Division
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Electronically Filed
1/18/2018 11:38 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CASE NO. CV2017-5806
MEMORANDUM IN SUPPORT OF
PETITIONER'S OBJECTION TO
MOTION TO EXCLUDE EXPERT
WITNESS TESTIMONY AND STRIKE
EXPERT OPINION

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby submits this Memorandum in Support of
its Objection to Respondent's Motion to Exclude Expert Witness Testimony and Strike Expert
Opinion filed January 5, 2018. Petitioner maintains that he has complied with both the Idaho
Rules of Civil Procedure and all relevant deadlines articulated in the Stipulation for Scheduling
and Planning filed August 8, 2017, regarding the disclosure of expert witnesses in rebuttal.
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On August 1 2017, pursuant to I.R.C.P. Rule 16, this Court issued its Order Governing
Proceedings and Order Setting Trial and Pretrial Conference. That order set trial in the above
captioned matter for March 20, 2018, and notified the parties of the requirements ofl.R.C.P.
Rule 26(b )( 4). Rule 26 states in relevant part:
A party must disclose to the other parties by answer to interrogatory, or ifrequired
by court order, the identity of any witness it expects to ask to present evidence under
Rule 702, 703 and 705, Idaho Rules of Evidence.
For individuals retained or specially employed to provide expert testimony in the
case or who are employees of the party:
- complete statement of all opinions to be expressed and the basis and reasons for
the opinion must be disclosed;
- the data or other information considered by the witness in forming the opinions;
- any exhibits to be used as a summary of or support for the opinions;
- any qualifications of the witness, including a list of all publications authored by
the witness within the preceding ten years;
- the compensation to be paid for the testimony; and
- a listing of any other cases in which the witness has testified as an expert at trial
or by deposition within the preceding four years.
I.R.C.P. Rule 26(b )( 4)(A).
On August 8, 2017, the parties filed a Stipulation for Scheduling and Planning with the
Court. In the Stipulation the parties agreed to disclose expert witnesses they intended to call at
trial to defend against a claim at least 160 days before trial, and further, to disclose any expert
witnesses they intended to call to rebut new information or issues at least 90 days before trial.
By this stipulated calendar, expert witnesses were required to be disclosed by October 11, 2017
and rebuttal expert witnesses by December 20, 2017.
On December 20, 2017, Petitioner served Respondent with Petitioner's Second
Supplemental Response to Respondent's Interrogatories and Requests for Production of
Documents. That day, the Court received Petitioner's Notice of Service of the same.
Petitioner's timely response lists J. Philip Cook as an expert witness and cites to I.R.C.P.
MEMORANDUM IN SUPPORT OF PETITIONER'S OBJECTION TO MOTION TO EXCLUDE EXPERT
WITNESS TESTIMONY AND STRIKE EXPERT OPINION
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Rule 26(b)(4). The response then, beginning on page 64, provides a 75-page document
complying with the requirements of the applicable rule.
While Respondent's motion accurately cites a portion of the stipulated schedule relevant
to the disclosure of non-rebuttal experts, the motion fails to include the following:
90 days (at least 90) before trial, the parties shall disclose each person they intended
to call as an expert witness at trial to rebut new information or issues disclosed or
raised.
90 days (at least 90) before trial, the parties shall disclose all information required
by Rule 26(b )(4) of the Idaho Rules of Civil Procedure regarding the rebuttal expert
witnesses.

(See Stipulation for Scheduling and Planning).
Petitioner has complied in all material ways with the Stipulation for Scheduling and
Planning, related to the disclosure of expert witnesses. J. Philip Cook is an expert witness whose
testimony rebuts expert testimony disclosed by a defending party. Petitioner's deadline to
disclose him as an expert was 90 days before trial. Petitioner complied with the deadline by
disclosing on December 20, 2017.
Petitioner contends the disclosure of J. Philip Cook as a rebuttal witness was both timely
and fully compliant with applicable Idaho Rules of Civil Procedure. While the Petitioner could
have more clearly articulated the ''rebuttal" nature of J. Philip Cook's testimony in his disclosure,
the nature of this testimony was self-evident given the timing of the disclosure and the content of
the testimony as summarized in the disclosure. In order to dispel any misconception that might
have resulted from the disclosure, counsel for the Petitioner immediately contacted counsel for
the Respondent offering to stipulate that Mr. Cook's testimony was solely for rebuttal purposes.
Counsel for the Respondent did not respond to Petitioner's offer to stipulate, and when counsel
for the Respondent asked a question, counsel for the Petitioner's subsequent response remained

MEMORANDUM IN SUPPORT OF PETITIONER'S OBJECTION TO MOTION TO EXCLUDE EXPERT
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unanswered. It is further relevant to note that while these messages went unanswered, counsel for
Petitioner and Respondent exchanged other correspondence establishing a site visit of the subject
property for J. Philip Cook to attend. (See Declaration of Allen Shoff in Support of Petitioner's
Objection to Respondent's Motion to Exclude Expert Witness Testimony and Strike Expert
Opinions ,r,r 7-9.)
Because Petitioner has fully complied with the scheduling order, Petitioner contends, in
the parlance of the notes of Rule 26 and case law, that the disclosure of J. Philip Cook as rebuttal
expert is "seasonably" made as the opposing party has ample opportunity to fully cross examine,
engage in additional discovery prior to trial and to do so with little additional cost. Edmunds v.
Kraner, 142 Idaho 867, 875, 136 P.3d 338, 346 (2006).
Petitioner further affirms in the declaration of counsel that the party has no intention of
calling J. Philip Cook in their case in chief, a fact that should resolve any doubt about the role
J. Philip Cook will play in this matter. If anything, the available remedy is to limit J. Philip Cook
to testify only in rebuttal of Respondent's case-which is precisely the role Petitioner intended
his testimony to fill, and which Petitioner attempted to resolve by stipulation. Respondent's
motion is unnecessary and, in light of the Petitioner's attempts to resolve the matter in good faith
without imposing upon the patience of the Court, frivolous. As a result, Petitioner should receive
its costs and attorney's fees in responding to Respondent's motion.
DATED this~ day ofJanuary, 2018.

Alie~
Deputy, Civil Division
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on or about this~ day of January, 2018, I caused a true
and correct copy of MEMORANDUM IN SUPPORT OF PETITIONER'S OBJECTION TO MOTION
TO EXCLUDE EXPERT WITNESS TESTIMONY AND STRIKE EXPERT OPINION to be served upon
the following by the method indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Allen~
Deputy, Civil Division

MEMORANDUM IN SUPPORT OF PETITIONER'S OBJECTION TO MOTION TO EXCLUDE EXPERT
WITNESS TESTIMONY AND STRIKE EXPERT OPINION
Page 5 of5

Page 76

Electronically Filed
1/18/2018 11:38 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,

CASE NO. CV2017-5806
DECLARATION OF ALLEN SHOFF IN
SUPPORT OF PETITIONER'S
OBJECTION TO RESPONDENT'S
MOTION TO EXCLUDE EXPERT
WITNESS TESTIMONY AND STRIKE
EXPERT OPINIONS

Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

I, Allen Shoff, make the following declaration pursuant to Idaho Code§ 9-1406:
1.

I am the attorney ofrecord for Petitioner in the above-referenced matter, I am over
the age of eighteen, and I am competent to testify to the matters stated herein.

2.

I make this declaration upon personal knowledge and review of the records described
herein.

3.

According to the Court's Scheduling Order, the last day to disclose rebuttal expert
witnesses was December 20, 2017.

DECLARATION OF ALLEN SHOFF IN SUPPORT OF PETITIONER'S OBJECTION TO
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4.

According to the Court's Scheduling Order, the last day to depose rebuttal expert
witnesses will be February 22, 2018.

5.

The Petitioner disclosed J. Philip Cook on December 20, 2017, by filing Petitioner's
Second Supplemental Response to Respondent's Interrogatories and Requests for
Production of Documents.

6.

The Petitioner contracted with J. Philip Cook as an expert witness whose testimony is
intended to rebut expert testimony disclosed by a defending party.

7.

Upon receiving the Respondent's Motion to Exclude Expert Witness Testimony and
Strike Expert Opinions on January 5, 2018, I sent an email to Respondent's counsel,
explaining the intention that J. Philip Cook would provide rebuttal expert witness
testimony and offering to stipulate that this was Petitioner's intention in exchange for
a stipulation to withdraw Respondent's Motion.

8.

Respondent sent a question inquiring when J. Philip Cook would be available for
deposition but did not directly respond to Petitioner's January 5, 2018, request or to
the Petitioner's follow-up attempt to communicate about this motion on January 10,
2018.

9.

While Respondent did not provide an answer to Petitioner's good faith attempt to
discuss this motion, Respondent's counsel did communicate regarding a site visit to
the subject property by J. Philip Cook on January 10, 2018.

10.

Petitioner will not call J. Philip Cook in their case in chief

11.

J. Philip Cook's testimony, if any, is intended to rebut the testimony or evidence

presented by Respondent.

DECLARATION OF ALLEN SHOFF IN SUPPORT OF PETITIONER'S OBJECTION TO
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12.

The Respondent has more than a month to depose J. Philip Cook pursuant to the
Court's Scheduling Order.

13.

Therefore, no prejudice exists due to the Petitioner following the Court's Scheduling
Order and attempting to clarify J. Philip Cook's status in good faith.

14.

For the foregoing reasons, Petitioner respectfully requests that the Court deny
Respondent's Motion to Exclude Expert Witness Testimony and Strike Expert
Opinions.
CERTIFICATION

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
DATED this Jf_ day of January, 2018.

Alie~
Deputy, Civil Division
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about this Jf_ day of January, 2018, I caused a true and
correct copy of the DECLARATION OF ALLEN SHOFF IN SUPPORT OF PETITIONER'S OBJECTION
TO RESPONDENT'S MOTION TO EXCLUDE EXPERT WITNESS TESTIMONY AND STRIKE EXPERT
OPINIONS to be served upon the following by the method indicated below:

Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawbo ise. com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Alle&.1~

Deputy, Civil Division
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Electronically Filed
2/1/2018 5:00 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S ANTICIPATED
WITNESS LIST

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits its list of potential
witnesses for the trial in the above-captioned matter.
ANTICIPATED WITNESSES
Respondent anticipates it will call the following individuals as witnesses at the trial.
Respondent also reserves the right to call any individuals identified by Petitioner, in addition to
rebuttal witnesses in accordance with the Idaho Rules of Civil Procedure.
1.
2.
3.

Paul Hyde, CGA, MAI;
Dave Kubosumi;
David Smith;
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4.
5.
6.
7.

Scott Delphey;
Bob Cooper;
Thron Van Komen; and
James Gillette.

DATED: February 1, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 1, 2018, a true and correct copy of the foregoing
document was served as follows:





Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
2/1/2018 5:00 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S EXHIBIT LIST
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits Respondent’s list of
exhibits, attached hereto as Exhibit A. Respondent reserves the right to introduce as exhibits at
trial, all discovery requests and responses submitted in this case, along with all documents
produced in discovery.
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DATED: February 1, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 1, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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RESPONDENT’S TRIAL EXHIBIT LIST
Gene Petty, DISTRICT JUDGE
Jamie Laliberte, LAW CLERK
Kim Saunders, COURT REPORTER

CASE NO:

CV-2017-5806

DATE:

February 1, 2018

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
NO.

DESCRIPTION

DATE

1.

Hyde Valuations, Inc. Appraisal of
the CTI-SSI Food Services Plant
Located at 22303 U.S. Highway
95, Wilder, Canyon County, Idaho
Hyde Valuations, Inc. Review of
Expert Appraisal Report
Hyde Valuations, Inc. Review of
Expert Appraisal Review Report
Murry Devine Valuation Advisors
CTI Food Holdings, Co., LLC
Purchase Price Allocation
Colliers Magic Valley Food
Campus Brochure
2016 Protest of Valuation Form –
Protest Number 1288
Determination of Value by
Canyon County – Parcel No.
36764010-0
Idaho Board of Tax Appeals –
Property Tax Appeal Form for SSI
Food Services, Inc., Parcel No.
36764010-0

October 27,
2016

2.
3.
4.

5.
6.
7.

8.

ID

OFFD

OBJ

ADMIT

December
18, 2017
January 25,
2018
April 23,
2014
Undated
June 25,
2016
July 13, 2016

August 8,
2016
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9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

Letter to Idaho Board of Tax
Appeals amending Petitioner’s
Value for Parcel No. 36764010-0
BOTA Final Decision and Order
BOTA Order Denying
Reconsideration for Rehearing
County Appraisal by Michael
Cowan for BOTA
Appraisal of CTSI-SSI Food
Services, LLC by Michael Cowan
Michael Cowan Curricula Vitae
Impeachment Exhibits
Rebuttal Exhibits
Petitioner’s Exhibits

November
10, 2016
March 31,
2017
May 3, 2017
November
2016
November
2017
undated
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Electronically Filed
2/1/2018 5:00 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S PRETRIAL
MEMORANDUM

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., submits the following pretrial memorandum
in accordance with the Court’s August 10, 2017 Order Governing Proceeding and Order Setting
Trial and Scheduling Conference.
BACKGROUND
SSI Food Services, Inc., nka CTI Foods (“CTI”) is the owner of the property located at
22303 U.S. Highway 95, Wilder, Canyon County, Idaho (“Property”). The Property consists
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of a 215,635 square foot food services manufacturing plant with multiple buildings, including
some low-cost equipment storage and warehouse buildings, located on three contiguous parcels
of land totaling 28.120 acres. The buildings comprising the original plant were constructed in
1988 and 1989 by the J. R. Simplot Company to process beef from its cattle operation. The
Simplot Company later decided to get out of the beef processing portion of the business and
sold the plant to its management team. Later the plant was sold to private equity firms as the
business expanded. The latest sale was in 2013 to CTI.
CTI currently uses the Property as a food processing facility. It was constructed
specifically in order to process meat and it has been added onto and remodeled numerous times
since the original building was constructed in 1988; its interior is essentially a “hodge podge.”
The facility has a workable layout for its current use producing ground beef, beef and chicken
strips, and other related meat products primarily for sale to large fast food chains and quick
service restaurants. However, should this specific business operation no longer be needed in
Wilder, Idaho, this plant would require a major remodel at a very large expense to convert its
use to some other manufacturing use. The layout of the facility would not lend itself at all to a
distribution type use. Given its age, construction, and remodels, the facility has considerable
functional and external obsolescence.
The property was acquired in 2013 by CTI. Prior to that it was owned by another private
equity investor. An appraisal of the purchase of the Company was completed by Murray Devine
Valuation Advisors of Philadelphia, PA as of June 28, 2013 for purposes of allocation of the
purchase price for income and accounting purposes. The purchase price for the Company was
$690.0 million of which $48.1 was allocated to the seven plants located in various states
included in the purchase. The Subject Property was valued at $14.75 million however, this value
included 553 acres of farm land, some other parcels, and the improvements on them. The portion
of the Property subject to this tax appeal was valued at $11,000,000 for purposes of the 2013
sales price allocation.
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In 2016, the subject year of this tax appeal, the assessed value of the Property as shown
in Canyon County records was $17,747,800. Combined with the assessed value of the land of
$643,420, the concluded value according to the Canyon County Assessor’s department was
$18,391,220. This equates to $85 per square foot. CTI appealed this value to the Board of
Equalization, which was immediately directed to the Idaho State Board of Tax Appeals
(“BOTA”). CTI asked BOTA to reduce the assessed value of the Property to $6,500,000, while
Canyon County asked for a much higher assessed value of $23,000,000. After a hearing on the
matter in November 2016, BOTA issued is Final Decision and Order, valuing the Property at
$10,000,000. The County sought Judicial Review which resulted in the present action.
DEFENSES OF CASE
This will be a case of competing expert witnesses regarding the actual fair market value of
the Property as of January 1, 2016. CTI has consistently relied upon Paul Hyde, ASA-BV, ASAM&E, ASA-RP, MAI, of Hyde Valuations, Inc., for assessing the fair market value of the Property.
Canyon County has consistently relied upon its in-house appraiser, Michael Cowan, no
designations, as its expert for assessing the fair market value of the Property.
Paul Hyde will testify that the fair market value of the Property on January 1, 2016, was
$6,500,000. While Cowan originally asserted the fair market value of the Property was
$23,000,000, his more recent Appraisal prepared for this litigation asserts that the fair market value
of the Property was actually $19,500,000 as of January 1, 2016. CTI obviously disagrees with
Cowan’s conclusions and believe that the application of the methodology by Cowan is not in
compliance with the standards of generally accepted appraisal practice commonly used by certified
general appraisers in the State of Idaho. Cowan tries to establish that the standard of value that
should be used in property tax assessments is “use value” or “value in use” rather than market value
by claiming that these very different standards of value are identical. Cowan uses two of the three
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standard approaches to value: the cost approach and the sales comparison approach. He considers
the income approach to not be applicable.
In the application of the cost approach, Mr. Cowan used four land sales all of which were
in Caldwell, not Wilder. Very large, subjective adjustments were made to attempt to reach a
conclusion of value for the land in Wilder. The construction costs for the Property on a replacement
cost new basis, were obtained by using data from four food processing plants built in Nampa, Twin
Falls, and Caldwell, Idaho. Large subjective adjustments were made and a regression analysis was
used with only four data points was used. The replacement cost new he developed in considerably
higher than the cost of new construction set forth in the Marshall Valuation Service cost manual; a
data source used by many appraisers. The primary concern with the application of this approach,
however, is the determination of the amount of depreciation made by Cowan. Cowan used straight
line depreciation for the improvements and then pulled out of the air, two amounts for functional
obsolescence deciding that a combined amount of 25% was appropriate. This again is a totally
subjective decision with no support. In short, the value conclusion reached using the cost approach
is based on a highly questionable land value, highly questionable cost data, and functional
obsolescence based on an unsubstantiated wild guess.
In the application of the sales comparison approach, Cowan used four sales - three food
processing facilities and one beverage distribution center. Cowan made a number of very large
subjective adjustments including an unheard of massive adjustment that he calls “TI Conversion
to Food Processing” which represents the amount that the buyers of the properties purportedly
spent to convert the property purchased for their own use as a food processing facility modified to
meet their specific needs. He called this value, after conversion and after other adjustments, the
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“value in use” effectively almost doubling the purchase prices actually paid for the facilities of
$7.4 million, $10.7 million, $10.4 million and $11.1 million.
Cowan also ignored the actual sale of the Property in 2013. The purchase price of $11
million for the real property is based on an allocation of an investment value purchase by a large
company --- purchase of seven plants, all equipment, and the intangible assets included in the
purchase of an operating company. In such transactions, both the buyer and the seller must agree
on the allocation of the price. This $11 million actual allocation of the purchase price should
provide a ceiling, i.e. the maximum amount of the possible market value.
At the trial, Hyde will testify regarding his own Appraisal of the Property, as well as a
Review of Expert Appraisal of Cowan. Hyde has and will conclude that the approach and value
used by Cowan is his expert report are not credible. Hyde will further testify that the way Cowan
applied the appraisal methodology is contrary to the usual and customary approaches employed by
certified general appraisers in the State of Idaho. Hyde is expected to conclude that the Property
had a fair market value of $6,500,000 on January 1, 2016.
STIPULATED and/or CONTESTED FACTS
The facts of this tax appeal are not in dispute. The Property is a food processing facility,
the square footage in not in dispute, and the location is obviously not in dispute. The crux of this
appeal is the methodology used by experts in determining the actual fair market value of the
Property as of January 1, 2016.
CONTESTED ISSUES OF LAW
The primary issue for this Court will be determining the fair market value of the Property.
The legal issues include the applicability of the appropriate standards for valuing real property for
tax assessment purposes. As such, Idaho requires that all taxable property be assessed annually at
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market value on January of the relevant tax year. Market value is defined in Idaho Code § 63-201
as:
“Market value” means the amount of United States dollars or equivalent for which,
in all probability, a property would exchange hands between a willing seller, under
no compulsion to sell, and an informed, capable buyer, with a reasonable time
allowed to consummate the sale, substantiated by a reasonable down or full cash
payment.
In Mr. Cowan’s expert report, on page 13, he states the following:
Idaho Statute 63-208, dictates “that the actual and functional use shall be a major
consideration when determining market value for assessment purposes.” This
passage can also be construed as the “as-is” value, in which the value of specific
ownership rights to what physically exists and is legally permissible as of the date of
the appraisal. On the date of the appraisal, the property exists as a fully operational
meat processing plant.
CTI intends to establish as trial that there is a big difference from considering the “actual and
functional use” of a property and deciding to use “use value” or “value-in-use” instead of market
value.
CTI contends that Cowan makes huge adjustments in his sales comparison approach
purportedly to adjust the sales comps to what he calls “use value” by adding the massive amounts
spent by the purchasers of the plants used to modify the facilities specifically for the intended use
of the purchaser. This amount is for brand new construction for a specific use by a new user of a
specific use property - this has nothing to do with market value “as-is” and is not in keeping with
the “actual and functional use” of the property. The actual and functional use of the Property is a
food processing facility. It is CTI’s position that Cowan does not understand the difference
between use value and market value from a valuation standpoint. His conclusion of “use value” is
not in compliance with what is required by Idaho Code, i.e. market value.
Hyde and Cowan fundamentally disagree on using the Cost Approach to determine the fair
market value of the Property. Given the age of the facility, Hyde opines that the Cost Approach
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is an ineffective method of determining fair market value. Nevertheless, Cowan relies heavily on
this approach. On page 14 of his expert report, Cowan states “The cost approach is most applicable
for valuating [sic valuing] industrial properties of specialized use, where abundant and reliable
cost information is available and depreciation is minimal of easily discernable.” (Emphasis
added). The Property was originally constructed in 1988 or 1989 with numerous additions and
modifications since that time. It is a special purpose and special use property, i.e. it could not be
used by virtually any other user without significant modifications. In addition, the property’s
layout is awkward; if a new building were constructed for its present use it would be designed very
differently. Accordingly, the depreciation is NOT minimal NOR is the amount of depreciation
easily discernable.
The deductions for depreciation from all causes - actual physical deterioration, loss from
functional obsolescence and loss from external obsolescence (sometimes also called economic
obsolescence) must be supported by the market. As seen in Cowan’s appraisal, he claims no
external obsolescence exists and sets functional obsolescence from two factors at 15% and 10%
for a combined 25%. There is no market evidence of any kind to support these amounts - they are
simply guesses on his part. The actual amount of functional obsolescence and external
obsolescence likely is much higher than 25%, however, due to the age, configuration, layout,
location and many other factors, the quantification of the amount of functional obsolescence and
external obsolescence is unknown. The best way to estimate depreciation from all causes is to
extract it from the market. In order to extract it, similar properties that have sold must be analyzed
in great detail and sufficient information must be available to make this type of analysis. While it
may theoretically be possible to determine the amount of depreciation from all causes of the
Property, it would be very time consuming and expensive to do this properly. Accordingly, CTI’s
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expert has and will conclude that the cost approach is not applicable. Cowan’s attempt at using the
Cost Approach results in an unsupported guess - accordingly, the conclusion reached by him using
the cost approach is meaningless.
CTI’s expert and Cowan also disagree on the practical application of the Sales Approach.
According to Mr. Cowan on page 27 of his expert report,
The sales comparison approach draws heavily upon the principle of substitution. In
essence, this principle states that a prudent purchaser will pay no more for any
particular property than it would cost them to acquire an equally desirable
alternative property. This approach consists of the comparison of similar properties,
which have recently sold or are currently offered for sale.
Mr. Cowan starts this section of his expert report by using what he calls an improved paired sales
analysis and concludes that improved industrial sales should be adjusted by 1% a month (12% a
year) for what he calls a time adjustment. This dramatic increase adjustment is not supported by
the market conditions in Canyon County for industrial properties, thus the adjustment is not
supported by any evidence. Cowan’s aggressive adjustment of 12% per year in increased sales
prices based on the passage of time is not in line with the industry approach. Rather, the standard
in the industry is to rely on market conditions, not simply the passage of time. Therefore, Cowan’s
ultimate conclusions of value using the Sales Approach are flawed.
Furthermore, Cowan also made a second adjustment to the sales comparables, what he calls
“sale condition,” likely because three of the four sales he relied upon were what he calls “dark or
liquidation sales.” Cowan’s creative adjustment for “dark or liquidation sales” is not supported by
any commonly used appraisal methodology in the industry.

Cowan then made very large

adjustments for what he calls adjusting from a “dark” plant to a “value-in-use.” The following is
the rationale stated by Cowan for this huge adjustment from page 29 of his expert report:
Additionally, since we are appraising the “value-in-use” of an active plant with
emphasis on the Principle of Substitution, the comparable sales were also adjusted
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for tenant improvements (TI's) required to begin manufacturing processes. The
addition of TI’s is important, because the Principle of Substitution states that a
prudent purchaser would pay no more for real property than the cost of
acquiring an equally desirable substitute on the open market, including the
consideration of new construction. Since each “dark” food processing plant
is unique in its configuration, design, and utility, the true cost considered to
any prudent buyer of a food processing plant would be the “sale price + tenant
improvement cost” to bring the plant into production.
This statement is not only completely unsupported, it is not a standard in the industry for appraising
real property. This creative adjustment for “value-in-use” adjustment is not supported by the
commonly used appraisal methodology in the industry, rendering Cowan’s conclusions of value
meaningless.
Mr. Cowan incorrectly applied both the cost and sales comparison approaches resulting in
neither approach providing a reasonable indication of market value. He mistakenly believes that
“value-in-use” is the same as market value. Thus, the County’s expert report prepared by Cowan
is greatly flawed and violates the regular and customary practices employed by real estate
appraisers practicing in the State of Idaho. His conclusion of value of $19,500,000 for the subject
property as of January 1, 2016 is totally without merit, as it grossly overvalues the Property.
EVIDENTIARY ISSUES
The only evidentiary issue known to CTI at this time is the reliance by the County on a late
disclosed expert witness, J. Philip Cook. Cook was retained at some point by the County to review
its own expert, Michael Cowan’s Appraisal. According to the disclosure, Cook began reviewing
Cowan’s Appraisal on or about December 1, 2017. On December 18, 2017, CTI disclosed Paul
Hyde’s Review of Michael Cowan’s Appraisal. On December 20, 2017, the County disclosed
Cook’s Review of Cowan’s Appraisal, characterizing it as a “Rebuttal Expert Disclosure.” This
disclosure, the report itself, and the use of J. Philip Cook are now before this Court on CTI’s
motion to exclude. Cook is obviously not a “rebuttal expert” because the County would then be
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“rebutting” its own expert. Accordingly, this Court should exclude Cook, who was not originally
disclosed by the County, from offering any testimony or evidence at the trial in this matter.
MEMORANDUM OF POINTS AND AUTHORITIES ON ISSUES OF LAW
Rule 84 of the Idaho Rules of Civil Procedure governs the judicial review of state agency
actions. Under Rule 84(e)(2), the “scope of judicial review on petition from an agency to the
district court shall be as provided by statute.” I.R.C.P. 84(e)(2). Subsection (e)(1) of Rule 84 directs
that “[w]hen the statute provides that review is de novo, the appeal shall be tried in the district
court on any and all issues, on a new record.” I.R.C.P. 84(e)(1).
Idaho Code § 63-3812 applies when a party who appeared before the BTA is aggrieved by
a BTA decision and appeals to the district court. I.C.§ 63-3812. That statute states the appeal shall
be taken and perfected according to Rule 84, and addresses the scope of review as follows:
Whenever any taxpayer, assessor, the state tax commission or any other party
appearing before the board of tax appeals is aggrieved by a decision of the board of
tax appeals or a decision on a motion for rehearing, an appeal may be taken to the
district court located in the county of residence of the affected taxpayer, or to the
district court in and for the county in which property affected by an assessment is
located.
(a) The appeal shall be taken and perfected in accordance with rule 84 of the Idaho
rules of civil procedure.
(b) Any record made in such matter together with the record of all proceedings
shall be filed by the clerk with the district court of the proper county.
(c) Appeals may be based upon any issue presented by the appellant to the board
of tax appeals and shall be heard and determined by the court without a jury in a
trial de novo on the issues in the same manner as though it were an original
proceeding in that court. The burden of proof shall fall upon the party seeking
affirmative relief to establish that the decision made by the board of tax appeals is
erroneous. A preponderance of the evidence shall suffice to sustain the burden of
proof. The burden of proof shall fall upon the party seeking affirmative relief
and the burden of going forward with the evidence shall shift as in other civil
litigation. The court shall render its decision in writing, including therein a concise
statement of the facts found by the court and conclusions of law reached by the
court. The court may affirm, reverse or modify the order, direct the tax collector of
the county or the state tax commission to refund any taxes found in such appeal to
be erroneously or illegally assessed or collected or may direct the collection of
additional taxes in proper cases.
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(d) Nothing in this section shall be construed to suspend the payment of taxes
pending any appeal, except that any privileges as to bonds or other rights extended
by the provisions of chapters 30 and 36, title 63, Idaho Code, shall not be affected.
Payment of taxes while an appeal hereunder is pending shall not operate to waive
the right to an appeal.
(e) Any final order of the district court under this section shall be subject to appeal
to the supreme court in the manner provided by law.
I.C. § 63-3812 (emphasis added).
Generally, all real property subject to property taxation must be assessed annually at market
value as of 12:01 a.m. on the first day of January in the year in which such property taxes are
levied. I.C. § 63-205(1). Market value is to be determined according to the requirements of Title
63, Idaho Code, and rules promulgated by the Tax Commission. Id. I.C. § 63-201(10) defines
market value as follows:
“Market value” means the amount of United States dollars or equivalent for which,
in all probability, a property would exchange hands between a willing seller, under
no compulsion to sell, and an informed, capable buyer, with a reasonable time
allowed to consummate the sale, substantiated by a reasonable down or full cash
payment.
Rule 217 of the Property Tax Administrative Rules adopted by the Tax Commission provides that
when assessing real property, the assessor shall consider the sales comparison approach, the cost
approach, and the income approach. IDAPA 35.01.03.217.02. In addition, Idaho Code § 63-208
provides that “the actual and functional use shall be a major consideration when determining
market value for assessment purposes.”
At issue in this case is what is meant by the phrase “the actual and functional use” versus
what the County alleges as “value in use.” The legislature has not defined the phrase “actual and
functional use.” When interpreting a statute, courts begin with the literal words of the statute,
giving the language its plain, obvious and rational meaning. Thomson v. City of Lewiston, 137
Idaho 473, 50 P.3d 488 (2002). The goal is to give effect to the purpose of the statute and the
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legislative intent in enacting it, which may be implied from the language used or inferred on
grounds of policy or reasonableness. Id.
Real property is typically valued at its highest and best use. The Senator, Inc. v. Ada County
Board of Equalization, 138 Idaho 566, 670, 67 P.3d 45, 49 (2003). That determination takes into
consideration the uses that are legally permissible, physically possible, financially feasible,
maximally profitable, and reasonably probable in order to arrive at the highest value for the
property. Id. The highest and best use of real property may not be its present use, or the use for
which any of its improvements were designed. Id. The Idaho Supreme Court further analyzed
“actual and functional use” and the legislative history as to why it is now used for determining
values for taxation. The Court noted:
In 1971 the legislature added to what was then Idaho Code § 63-202 (the forerunner
of Idaho Code § 63-208) the requirement that “the actual and functional use shall
be a major consideration when determining market value of commercial and
agricultural properties.” Ch. 317, § 1, 1971 Idaho Sess. Laws 1264. In 1996, the
legislature repealed former Idaho Code § 63-202 and enacted Idaho Code § 63-208,
which retains the requirement that the actual and functional use shall be a major
consideration when assessing real property, but it does not limit that requirement to
commercial and agricultural properties. Ch. 98, §§ 1 & 3, 1996 Idaho Sess. Laws
308, 309, 318-22. It is apparent that the legislature inserted this requirement so that
real property would not automatically be appraised at its highest and best use. See
Fairway Development Co. v. Bannock County, 113 Idaho 933, 750 P.2d 954 (1988)
(distinguishing cases from other jurisdictions because statutes in those jurisdictions
required that real property be assessed according to its highest and best use rather
than its actual and functional use). Although the actual and functional use may be
the highest and best use, the two phrases are not meant to be synonymous.
The word “actual” means: “1. existing in act or fact; real: an actual case of treason;
actual expenses; an actual hardship. 2. existing now; present; current: the actual
position of the moon.” WEBSTER'S NEW UNIVERSAL UNABRIDGED
DICTIONARY 15 (1989 Barnes & Noble, N.Y.) The word “functional” means: “1.
of or pertaining to a function or functions: functional difficulties in the
administration. 2. having or serving a utilitarian purpose; capable of serving the
purpose for which it was designed: functional architecture; a chair that is functional
as well as decorative.” Id. at 574. Considering the definitions of “actual” and
“functional” and the legislature’s apparent purpose in adding that requirement, the
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actual and functional use of real property is its existing use and the use for which it
was designed or intended.
Id., 138 Idaho at 670, 67 P.3d at 49.
Furthermore, when determining fair market value, what is being valued for assessment
purposes is the real property, not the business being operated on the real property. Id. Finally,
goodwill of the operating business is specifically exempt from taxation. I.C. § 63-602L.
In this case, CTI is confident that the evidence presented at trial supports its requested fair
market value of the Property at $6,500,000.
DATED: February 1, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 1, 2018, a true and correct copy of the foregoing
document was served as follows:





Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
2/2/2018 3:01 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Jennifer Cottle, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,

CASE NO. CV2017-5806
MOTION TO COMPEL AND MOTION
REGARDING THE SUFFICIENCY OF AN
ANSWER

Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby moves this Court for an order compelling
Respondent to respond and produce discovery requested through Petitioner's Amended Second
Set oflnterrogatories, Requests for Admission, and Requests for Production of Documents
Requests for Admission No. 4, No. 5, No. 6 and No. 9., pursuant to I.R.C.P. Rule 37(a)(3)(A).
Petitioner also requests that the Court determine the sufficiency of Respondent's Responses to
Requests for Admission No. 4, No. 5, and No. 6.
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Petitioner also requests that this Court consider imposing costs and fees on the
Respondent.
Petitioner certifies that Petitioner has, through counsel, attempted to confer in good faith
with Respondent through Respondent's counsel in an effort to obtain the requested discovery
without court action, pursuant to I.R.C.P. Rule 37(a)(l).
This Motion is supported by the facts and argument set forth in Petitioner's
Memorandum in Support of Motion to Compel And Motion Regarding The Sufficiency Of An
Answer.
DATED this

_1_ day of February, 2018.

Allen J. Shoff,
Deputy, Civil Division
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about this _i_ day of February, 2018, I caused a true and
correct copy of MOTION TO COMPEL to be served upon the following by the method indicated
below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Allen J. Shoff,
Deputy, Civil Division
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Electronically Filed
2/2/2018 3:01 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Jennifer Cottle, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CASE NO. CV2017-5806
MEMORANDUM IN SUPPORT OF
MOTION TO COMPEL AND MOTION
REGARDING THE SUFFICIENCY OF AN
ANSWER

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby submits this Memorandum in Support of
Motion to Compel and requests this Court order Respondent to respond and produce discovery
pursuant to I.R.C.P. Rule 37(a)(3)(A).
On November 17, 2017, Petitioner served Respondent with Petitioner's Amended Second
Set oflnterrogatories, Requests for Admission, and Requests for Production of Documents. To
date, Respondent has provided Petitioner with answers and responses. However, Respondent has
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admitted to possessing but objected to produce certain records while failing to articulate an
appropriate claim of privilege as required under I.R.C.P. 26(b). Respondent offered further
denials to certain requests for admission which provide insufficient information for the Petitioner
to adequately respond, and further bases objections on administrative rules and :findings not
contemplated by the Idaho Rules of Civil Procedure. Therefore the Respondent should be
compelled to provide these records to the Petitioner, as well as to provide sufficient responses to
the requests. Set forth below are the specific answers and responses Petitioner requests that the
Court compel Respondent to produce and to answer appropriately.
Due to the similarity in responses from Respondent, three requests will be addressed
jointly, and so will be reproduced in full and the reasons that Respondent should be compelled to
provide these documents will then follow.
Petitioner's Amended Second Set oflnterrogatories, Requests for Admission, and Requests
for Production of Documents, Request for Admission No. 4:
Admit that Respondent is in possession of additional documents which contain
representations of value for the purposes of property insurance valuation or property
interest [sic] policies that have not been provided to Petitioner.

Respondent provided the following Response to Request for Admission No. 4:
Deny. Further objection based on the Board of Tax Appeal ruling that this question cannot
be part of a real property tax appeal. See Order Granting Discovery, filed August 24, 2016,
specifically denying Request for Production No. 8 which states "REQUEST NO. 8: Please
provide all insurance documents pertaining to the real and personal property, including the
insurable cash value and all supporting documents supporting the value(s) during the
relevant years." SSI maintains its objection and will stand by its denial as an improper
request.
Petitioner's Amended Second Set oflnterrogatories, Requests for Admission, and Requests
for Production of Documents, Request for Admission No. 5:
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Admit that Respondent is in possession of additional documents which contain
representations of value for the purposes of general liability valuation, general liability
policies, or general liability insurance claims that have not been provided to Petitioner.

Respondent provided the following Response to Request for Admission No. 5:
Deny. Further objection based on the Board of Tax Appeal ruling that this question cannot
be part of a real property tax appeal. See Order Granting Discovery, filed August 24, 2016,
specifically denying Request for Production No. 8 which states "REQUEST NO. 8: Please
provide all insurance documents pertaining to the real and personal property, including the
insurable cash value and all supporting documents supporting the value(s) during the
relevant years." SSI maintains its objection and will stand by its denial as an improper
request.
Petitioner's Amended Second Set oflnterrogatories, Requests for Admission, and Requests
for Production of Documents, Request for Admission No. 6:
Admit that Respondent is in possession of additional documents which identify the
insurable cash value of each and every building located on the subject property that have
not been provided to Petitioner.
Respondent provided the following Response to Request for Admission No. 6:
Deny. Further objection based on the Board of Tax Appeal ruling that this question cannot
be part of a real property tax appeal. See Order Granting Discovery, filed August 24, 2016,
specifically denying Request for Production No. 8 which states "REQUEST NO. 8: Please
provide all insurance documents pertaining to the real and personal property, including
the insurable cash value and all supporting documents supporting the value(s) during
the relevant years." SSI maintains its objection and will stand by its denial as an improper
request.
First, Respondent denies possessing these documents altogether. The rules require that if
Respondent intends to deny a request for admission, Respondent must provide an answer that fairly
responds to the substance of the matter. I.R.C.P. Rule 36(a)(5). It seems vanishingly unlikely that
the Respondent, operating a multi-million dollar food processing business which requires
compliance with a myriad of environmental and health regulations, would have no property or
general insurance policies covering the facility or its operation, but the implication of the
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Respondent's denial is that the facility is operating altogether without any knowledge of its value
for general or property insurance purposes, and possesses no documents that identify the insurable
value of the buildings. Whether this implication was intended or not is impossible for Petitioner to
weigh and respond to, because Respondent's answer has not provided sufficient clarity to allow
Petitioner to determine which precise documents Respondent contends it does not have.
Then, after denying that these documents even exist, Respondent further objects to the
production of these apparently nonexistent documents. Setting aside for the moment the existential
question, all three of these objections are based in an improper application of the Idaho Rules of
Civil Procedure and the procedural status of the case. The general scope of discovery as set forth
in the Idaho Rules of Civil Procedure is broader than the Board of Tax Appeals permits.
For good cause, the court may order discovery of any matter relevant to the subject
matter involved in the action. Relevant information need not be admissible at the
trial if the discovery appears reasonably calculated to the lead to the discovery of
admissible evidence.
I.R.C.P. 26(b)(l)(A). The Board of Tax Appeals has developed rules that limit the scope of
discovery, but these rules are not applicable in the instant action, as they are administrative rules
promulgated to govern administrative hearings of a particular type, namely, Board of Equalization
appeals. This is a trial de novo before the District Court, governed by the Idaho Rules of Civil
Procedure, and therefore administrative rules are irrelevant to Petitioner's discovery requests.
Furthermore, even the Board of Tax Appeals acknowledges in their own rules that
"information or records concerning an appraisal or assessment" are within the scope of discovery,
it is clear that the documents requested in Requests for Admission No. 4, No. 5, and No. 6 are not
only relevant but are highly likely to lead to admissible evidence. IDAPA 36.01.01.075.02(a)(i).
The determination of the value of the subject property is, after all, the purpose of this litigation,
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and it is simply unreasonable to maintain that any valuation of that very same property would be
irrelevant.
Petitioner's Amended Second Set oflnterrogatories, Requests for Admission, and Requests
for Production of Documents, Request for Admission No. 9:
Admit that Respondent is in possession of loan documents, including loan applications or
valuations or appraisals created for the purpose of securing loans and/or lines of credit that
have not been provided to Petitioner.
Respondent provided the following Response to Request for Admission No. 9:
Admit. However, these documents are not relevant to the pending action, they are not likely
to lead to the discovery of admissible evidence, and the documents are confidential
financial documents that have no relative import to a real property tax appeal. See previous
objection made to Answer to Interrogatory No. 10.
Loan applications, valuations, and appraisals contain information that sets forth the value of the
property. As the purpose of this action is to determine the appropriate value of the subject property,
any document created by the Respondent or by Respondent's agents that establishes a value is
highly relevant to the subject matterofthis action. Further, as cited above, the Idaho Rules of Civil
Procedure require the provision even of inadmissible but relevant evidence if it appears reasonably
calculated to lead to the discovery of admissible evidence. I.R.C.P. 26(b)(l)(A). Given that these
documents are in the custody and control of the Respondent's witnesses listed by Respondent as
likely to testify at the trial, and a valuation of the property that differs from the valuation argued
by Respondent would provide at the least grounds for impeachment of Respondent's witnesses,
these documents are either admissible or likely to result in admissible evidence.
Furthermore, the mere existence of confidential information does not preclude the
provision of said information in discovery; instead, confidential documents may be provided under
the terms of a protection order. In fact, the rules require that the party from whom discovery is
sought-in this case, the Respondent-move for a protective order in advance of the provision of
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the documents. I.R.C.P. 26(c)(l). Respondent is certainly aware of this because there is already a
Protection Order in effect in this case, stipulated by both parties on the Petitioner's request. If the
Respondent deems the terms of the Protection Order already in effect to be insufficient, Petitioner
would certainly be willing to consider modifications to adequately protect Respondent's
confidential interests. This reason for objecting to disclosure is therefore no obstacle to production
of the documents.
In good faith effort to confer and avoid the necessity of said Motion, Petitioner's counsel
provided these substantive concerns and responses in an email message to Respondent's counsel
on January 19, 2018. In that email, Petitioner's counsel requested that Respondent provide the
requested discovery within ten business days of the receipt of the message. On February 2, 2018,
Petitioner's counsel contacted Respondent's counsel by telephone and counsel discussed this
matter. Respondent's counsel ultimately agreed to provide a response to one of the Petitioner's
initial requests, but counsel were unable to reach a conclusion on the requests that were addressed
in this memorandum. Only after the failure of these attempts to confer did Petitioner file said
Motion.
The imposition of costs and fees is appropriate in this instance. Respondent has failed to
comply with the discovery order, and has failed to observe the requirements of the rules in the
responses and answers, as stated above. Therefore, it is appropriate that costs and fees be levied
against Respondent.
Therefore, Petitioner respectfully requests that the Court take the following actions:
1) That the Respondent be compelled to provide any documents responsive to Petitioner's
Amended Second Set of Interrogatories, Requests for Admission, and Requests for
Production of Documents Interrogatory No. 1, specifically including those from 2012.
MEMORANDUM IN SUPPORT OF MOTION
TO COMPEL AND MOTION REGARDING
THE SUFFICIENCY OF AN ANSWER

Page 6 of8
Page 109

2) That it would determine whether Respondent has provided sufficient answer to the
Petitioner's Requests for Admission No. 4, No. 5, and No. 6, and that it would further
compel the Respondent to provide any documents identified by Respondent when
required to provide sufficient answer.
3) That the Respondent be compelled to provide any and all documents responsive to
Petitioner's Amended Second Set of Interrogatories, Requests for Admission, and
Requests for Production of Documents Request for Admission No. 9.
4) That the Court impose costs and fees on the Respondent to compensate Petitioner for
the time and expense required to respond to Respondent's discovery responses.

DATED this

2

day of February, 2018.

Alle@fi~

Deputy, Civil Division

MEMORANDUM IN SUPPORT OF MOTION
TO COMPEL AND MOTION REGARDING
THE SUFFICIENCY OF AN ANSWER

Page 7 of8
Page 110

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about this I)_ day of February, 2018, I caused a true and
correct copy of MEMORANDUM IN SUPPORT OF MOTION TO COMPEL to be served upon the
following by the method indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Allen J. Shoff,
Deputy, Civil Division
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Electronically Filed
2/5/2018 8:38 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org

Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV2017-5806
PETITIONER'S WITNESS LIST

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby provides to the Court this list of
witnesses Petitioner expects to be called at trial. Petitioner reserves the right to call any
individuals identified by Respondent.
1. Michael Cowan
2. Joseph Cox
3. Brian Stender
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Petitione r also intends to call the following witness to rebut testimony provided by Respond ent's
witnesses.
4. J. Philip Cook

DATED this

-3:__ day of February, 2018.
AllenJ.S hoff
Deputy, Civil Division
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day of February, 2018, I caused a true
I HEREBY CERTIFY that on or about this ~
and correct copy of the foregoing instrument to be served upon the following by the method
indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawbo ise. com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Deputy, Civil Division
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Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org

Attorneys for Canyon County Assessor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV2017-5806
PETITIONER'S EXHIBIT LIST

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby provides to the Court Petitioner's list of
exhibits, attached hereto as Exhibit A. Petitioner reserves the right to introduce as exhibits at trial
all discovery requests and responses submitted in this case, along with all documents produced in
discovery, including those provided in discovery subsequent to the filing of this list.
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DATED this ~

day of February, 2018.

Deputy, Civil Division
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-2:_

I HEREBY CERTIFY that on or about this
day of February, 2018, I caused a true
and correct copy of the foregoing instrument to be served upon the following by the method
indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Alie~ ~
Deputy, Civil Division
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EXHIBIT A

Michael Cowan, Curriculum Vitae
Joe Cox, Resume
Brian Stender Resume
Property Record Card 9-13-2017
11-3-2016 County Appraisal
CTI-SSI Food Services Appraisal 1-1-2016
effective date
Amy's Kitchen
Appraising special-purpose industrial facilities
for ad valorem purposes
Big Box 6-1-17
Fresca Mexican Foods to break new ground on
Caldwell location - Idaho Press Tribune
Seneca Foods Listing
Square footage breakdown
Property Description of SSI
Property Record Card 9-13-2017
HVACNot es
Property Description of Cho bani
J. Philip Cook, Appraisal Review
J. Philip Cook, Curriculum Vitae

PETITIONER'S EXHIBIT LIST

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 7
Exhibit 7
Exhibit 7
Exhibit 7
Exhibit 7
Exhibit 7
Exhibit 8
Exhibit 8
Exhibit 9
Exhibit 9
Second Supplemental Response
Second Supplemental Response
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BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
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Attorneys for Canyon County Assessor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV2017-5806
PETITIONER'S PRETRIAL
MEMORANDUM

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby provides to the Court this Pretrial
Memorandum.
I. Elements of Petitioner's Case and Contested Issues of Law

Rather than restate background that has been previously provided, Petitioner respectfully
refers the Court to the Petition for Judicial Review to establish the necessary background for the
procedural history of this case.
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The Petitioner believes that Respondent would agree in categorizing this case as a
disagreement about the methodology used to evaluate the value of the subject property. There are
three key individuals that will likely testify at the trial, along with several others to lay
foundation and establish the background for the Court: Mike Cowan, of the Canyon County
Assessor's Office, performed an initial appraisal to determine the value of the property; Paul
Hyde, of Hyde Valuations, Inc., performed an appraisal at the behest of the Respondent that was
then used as the basis for the Respondent's position for the value of the property at the Board of
Tax Appeals; and J. Philip Cook, of J. Philip Cook LLC, who has performed an analysis of both
the Cowan and Hyde appraisals for the purposes of understanding both approaches and rebutting
what the Petitioner contends are the erroneous methodology and conclusions in the Hyde
appraisal.
The argument hinges around whether Cowan or Hyde appropriately adhered to appraisal
standards and methodologies in their appraisals. Both appraisers include similar discussions of
the requirements under Idaho law, but while Hyde initially seems to acknowledge the
requirement that his valuation contemplates the actual and functional use of the property, his
valuation markedly diverges from this initial understanding. For the sales comparison approach,
Hyde uses vacant buildings, unsold listings, and buildings placed on the market not as special
use facilities but as redevelopment opportunities, which offers a supposed value dramatically
below the actual and functional use of the subject property. Hyde's analysis is ultimately
predicated around treating the subject property as if it were vacant and would only be
hypothetically sold to a buyer who envisioned a complete change of use. Petitioner contends that
Hyde's actual analysis conflicts with Idaho's law and must therefore be discarded, and that
Cowan's value more accurately reflects an appropriate valuation of the property.
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II. Contested Facts
There are few contested facts in this action, other than value. Petitioner agrees with
Respondent about the physical facts of the building's construction, location, and total square
footage. The issue at play in this matter is the correct or most accurate methodology for
determining value based upon these facts.

III. Evidentiary Issues
There remain two evidentiary issues in this case, both before the Court for decision. The
first is the Respondent's Motion to Exclude, of which sufficient arguments have already been
made in the filings of both parties. The other pertains to a Motion to Compel which the Petitioner
will be filing contemporaneously, or shortly after this Memorandum, contending that Respondent
has failed to obey the discovery order and provide certain documents which were requested and
which are both relevant and likely to produce admissible evidence in this action. Petitioner
further is requesting that the Court determine whether several of the Respondent's answers are
adequately responsive. Because the last day for serving supplemental responses to discovery,
February 18, 2018, has not yet arrived, the Petitioner reserves the right to amend this statement
of the present state of any evidentiary issues if further issues later arise.
IV. Agreed or Stipulated Facts

While Petitioner believes that there are few disputed facts, other than value, there are
currently no stipulations with Respondent regarding evidence. Petitioner hopes to secure such
agreements at the pretrial conference, or before.
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V. Memorandum of Points and Authorities on Issues of Law
Idaho law provides that assessors shall find market value for assessment purposes
according to "recognized appraisal methods and techniques as set according to recognized
appraisal methods and techniques as set forth by the state tax commission; provided, that the
actual and functional use shall be a major consideration when determining market value for
assessment purposes." Idaho Code 63-208(1). Given authority by the legislature, the State Tax
Commission established that there are three approaches that assessors must consider to determine
the value of a particular real property: the sales comparison approach, the cost approach, and the
income approach. IDAPA 35.01.03.217.02. The most salient analysis of the requirements under
the statute and relevant rules can be found in The Senator, Inc. v. Ada Cnty, which is reproduced
in part below:
Real property is typically valued at its highest and best use. That determination takes into
consideration the uses that are legally permissible, physically possible, financially
feasible, maximally profitable, and reasonably probable in order to arrive at the highest
value for the property. The highest and best use of real property may not be its present
use, or the use for which any of its improvements were designed.
In 1971 the legislature added to what was then Idaho Code§ 63-202 (the forerunner of
Idaho Code § 63-208) the requirement that "the actual and functional use shall be a major
consideration when determining market value of commercial and agricultural properties."
Ch. 317, § 1, 1971 Idaho Sess. Laws 1264. In 1996, the legislature repealed former Idaho
Code § 63-202 and enacted Idaho Code § 63-208, which retains the requirement that the
actual and functional use shall be a major consideration when assessing real property, but
it does not limit that requirement to commercial and agricultural properties. Ch. 98, §§ 1
& 3, 1996 Idaho Sess. Laws 308, 309, 318-22. It is apparent that the legislature inserted
this requirement so that real property would not automatically be appraised at
its highest and best use.
The Senator, Inc. v. Ada Cnty., 138 Idaho 566, 570, 67 P.3d 45, 49 (2003).
Petitioner intends to present evidence to establish that the Hyde appraisal is flawed and
does not accurately reflect market value. On the other hand, the Cowen appraisal is largely
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consistent with guiding appraisal principles, and accurately reflects the market value of the
subject property.
DATED this -z_.day of February, 2018.

Allen%t~

Deputy, Civil Division
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about this 1...- day of February, 2018, I caused a true
and correct copy of the foregoing instrument to be served upon the following by the method
indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Deputy, Civil Division
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Electronically Filed
2/5/2018 12:35 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S OBJECTION TO
PETITIONER’S MOTION TO
SHORTEN TIME AND MOTION TO
COMPEL AND MOTION
REGARDING THE SUFFICIENCY OF
AN ANSWER

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby objects to Petitioner’s Motion to
Shorten Time and Motion to Compel and Motion Regarding the Sufficiency of an Answer filed
with the Court on February 5, 2018.
SSI objects to these motions on the ground that the Motion to Compel and Motion
Regarding the Sufficiency of an Answer are not appropriate for an Order Shortening Time
because SSI should be given at least 14 days to respond to the motions.

RESPONDENT’S OBJECTION TO PETITIONER’S MOTION TO SHORTEN TIME AND MOTION TO
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SSI requests oral argument on these motions be scheduled at least 14 days out to allow
SSI time to file an appropriate response to the motions.
DATED: February 5, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 5, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
2/6/2018 1:26 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

REPLY IN FURTHER SUPPORT OF
RESPONDENT’S MOTION TO
EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT
OPINION

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits the foregoing Reply in
Further Support of Respondent’s Motion to Exclude Expert Witness Testimony and Strike Expert
Opinion. This Reply is supported by the Second Declaration of Terri Pickens Manweiler in Further
Support of Respondent’s Motion to Exclude Expert Witness Testimony and Strike Expert
Opinions (“Second Declaration of Terri Pickens Manweiler”), filed concurrently herewith.

REPLY IN FURTHER SUPPORT OF RESPONDENT’S MOTION TO EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT OPINION - 1
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I.

RESPONSE TO PETITIONER’S OBJECTION

Petitioner filed its Objection to Respondent’s Motion to Exclude Expert Witness
Testimony and Strike Expert Opinions on January 18, 2018 (“Objection”). In its Objection,
Petitioner contends Phillip Cook is a rebuttal expert witness and that his disclosure and report were
both timely under the Stipulation for Scheduling and Planning, which required rebuttal experts to
be disclosed 90 days prior to trial, on December 20, 2017. Mr. Cook is not a rebuttal expert, instead
he is an expert hired by Petitioner to review the expert report of their initial expert witness, Michael
Cowan, and to bolster Mr. Cowan’s report.
A.

Timeline of Expert Disclosure Reports
The following provide the dates each expert report was disclosed in this case.
Date Disclosed

Report Disclosed

September 14, 2017
October 19, 2017
November 14, 2017
December 18, 2017
December 20, 2017

Cowan Appraisal
Hyde Appraisal
Cowan Updated Appraisal
Hyde’s Review of Cowan Updated Appraisal
Cook’s Appraisal

As seen, up until December 20, 2017, the parties complied with the expert disclosure
deadlines by supplementing amended reports and reviews of reports as needed. Petitioner then
disclosed a new expert on December 20, 2017, with a new report.
Petitioner claims Mr. Cook is a rebuttal expert; however, per the Stipulation for Scheduling
and Planning, “rebuttal expert disclosure is due 90 days before trial to rebut new information or
issues disclosed or raised.” (Emphasis added). Mr. Cook may have been timely disclosed had he
been rebutting new information or issues disclosed or raised, however, Cook’s Appraisal does not
rebut new information or issues disclosed or raised by Hyde’s Appraisal.

REPLY IN FURTHER SUPPORT OF RESPONDENT’S MOTION TO EXCLUDE EXPERT WITNESS
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As seen above, Hyde’s Appraisal was disclosed October 19, 2017 and Cowan’s Updated
Appraisal was disclosed in response thereto on November 14, 2017, thus, no new information or
issues were disclosed by Hyde that were not already rebutted by Cowan’s Updated Appraisal.
Cook’s Appraisal is not responding to new information or issues disclosed by Hyde, instead,
Cook’s Appraisal serves to support Cowan’s Updated Appraisal; Petitioner has essentially hired a
new expert witness to bolster its initial expert witness’s report.
B.

Mr. Cook’s Time Entries
Mr. Cook’s time entries show that he began work on his report on December 1, 2017, work

that included “drafting and editing Cowan review”. Mr. Cook’s own billings state that he is
reviewing Cowan’s Updated Appraisal and drafting an expert report in response. Second
Declaration of Terri Pickens Manweiler, ¶¶ 3,4, Exhibit A.
It is not appropriate to allow a new expert witness to be introduced this late in the game
and try to couch him as a rebuttal expert when all he did was review Petitioner’s expert report and
bolster the opinion of Petitioner’s expert. Mr. Cook is a new expert witness, disclosed outside the
deadline of the Stipulation for Scheduling, and should not be allowed to testify nor should his
Appraisal be used at the trial in this matter.
II.

CONCLUSION

Based on the forgoing reasons, Respondent respectfully request this Court grant its Motion
to Exclude Expert Witness Testimony and Strike Expert Opinions.
DATED: February 6, 2018.
PICKENS COZAKOS, P.A.

By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.
REPLY IN FURTHER SUPPORT OF RESPONDENT’S MOTION TO EXCLUDE EXPERT WITNESS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 6, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler

REPLY IN FURTHER SUPPORT OF RESPONDENT’S MOTION TO EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT OPINION - 4
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Electronically Filed
2/6/2018 1:26 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Case No. CV-2017-5806

SECOND DECLARATION OF TERRI
PICKENS MANWEILER IN
FURTHER SUPPORT OF
RESPONDENT'S MOTION TO
EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT
OPINIONS

I, Terri Pickens Manweiler make the following declaration pursuant to Idaho Code § 91406:
1.

I am the attorney of record for Respondent in the above-referenced matter, I am

over the age of eighteen, and I am competent to testify to the matters stated herein.
2.

I make this declaration upon personal knowledge and review of the records

described herein.

SECOND DECLARATION OF TERRI PICKENS MANWEILER IN FURTHER SUPPORT OF RESPONDENT'S
MOTION TO EXCLUDE EXPERT WITNESS TESTIMONY AND STR1KE EXPERT OPINIONS - I
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3.

On or about December 20, 2017, I received Mr. Cook's Expert Report which

included invoices of the time he spent drafting the report. Attached hereto as Exhibit A are true
and accurate copies of invoices.
4.

The invoices show that Mr. Cook did not rebut new information from the Hyde

Appraisal, instead Mr. Cook reviewed the Cowan Updated Appraisal and issued an expe11 report
in response thereto.
CERTIFICATION

I declare under penalty of pe1jury pursuant to the law of the State of Idaho that the
foregoing is true and c01Tect.
DATED: February 6, 2018.
Isl Terri Pickens Manweiler
TERRI PICKENS MANWEILER
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 6, 2018, a true and con-ect copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

□

First Class Mail
Facsimile
Hand delivery
0 Email/iComts - btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org
□
□

Isl Terri Pickens Manweiler
Ten-i Pickens Manweiler
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MOTION TO EXCLUDE EXPERT WITNESS TESTIMONY AND STRIKE EXPERT OPINIONS - 2
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EXHIBIT A
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J Philip Cook, LLC
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Phone: 801 321 0067

C

Canyon County

Ok

LLC

-===

Invoice 2387 5

Michael Cowan
111 North 11th Avenue, Suite 250
Caldwell, ID 83605

Date
Terms

Dec 20, 2017

Service Thru

Dec 20, 2017

Net 30

RE: Canyon County/Food Processing Company/Consultation

-

By

Services

Hours

12/01/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

12/04/2017

Nate
Herrscher

12/05/2017

Date

Rates

Amount

2.00

$ 225.00/hr

$ 450.00

Appraisal Review: Drafting appraisal review report

5.00

$ 225.00/hr

$1 ,125.00

Phil Cook

Expert Report: Drafting report.

0.50

$ 425.00/hr

$ 212.50

12/05/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

3.00

$ 225.00/hr

$ 675.00

12/06/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.50

$ 225.00/hr

$ 1,012.50

12/07/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.00

$ 225.00/hr

$ 900.00

12/11/2017

Brandon
Bess

Appraisal Review: Drafting and editing Cowan
review

5.00

$ 205.00/hr

$1,025.00

12/11/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

5.00

$ 225.00/hr

$1,125.00

Please remit to:
J Philip Cook, LLC
ATTN : Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates, LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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Exhibit C

12/12/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.50

$ 225.00/hr

$1,012.50

12/13/2017

Phil Cook

Appraisal: Discussion of case issues with assessor
personnel.

0.50

$ 425.00/hr

$ 212.50

12/13/2017

Brandon
Bess

Appraisal: Drafting and editing Cowan review

5.50

$ 205.00/hr

$1 ,127.50

12/13/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.00

$ 225.00/hr

$ 900 .00

12/14/2017

Phil Cook

Expert Report: Drafting expert report.

2.50

$ 425.00/hr

$1,062.50

12/14/2017

Brandon
Bess

Appraisal: Cost approach research and analysis

5.00

$ 205.00/hr

$1,025.00

12/14/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

5.00

$ 225.00/hr

$1,125.00

12/15/2017

Brandon
Bess

Appraisal: Drafting and editing cost approach

4.00

$ 205.00/hr

$ 820.00

12/18/2017

Brandon
Bess

Appraisal: Drafting and editing cost approach

4.00

$ 205.00/hr

$ 820.00

12/18/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.50

$ 225.00/hr

$1,012.50

12/19/2017

Phil Cook

Expert Report: Drafting expert report.

5.00

$ 425.00/hr

$2,125.00

12/19/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.00

$ 225.00/hr

$ 900.00

12/20/2017

Phil Cook

Expert Report: Drafting expert report.

2.00

$ 425.00/hr

$ 850.00

12/20/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

2.00

$ 225.00/hr

$ 450.00

Total Hours

81 .50 hrs

Total Labor

$19,967.50

Total Invoice Amount

$19,967.50

Previous Balance

$15,515.00

Balance (Amount Due)

$31,716.25

Payment History:
Date

Type

Payment Description

12/14/2017

Payment - Check

Invoice #23809

Please remit to:
J Philip Cook, LLC
ATTN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates, LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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Amount
($3,766.25)

Exhibit C

Please remit to:
J Philip Cook, LLC
ATIN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates, LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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Exhibit C

Electronically Filed
2/15/2018 4:32 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S OBJECTION TO
MOTION TO COMPEL AND
MOTION REGARDING THE
SUFFICIENCY OF AN ANSWER

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits the foregoing Objection to
Motion to Compel and Motion Regarding the Sufficiency of An Answer, filed with this Court on
February 2, 2018. This objection is supported by the Declaration of Terri Pickens Manweiler, filed
concurrently herewith.
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I.

INTRODUCTION

Petitioner’s Motion to Compel is not entirely clear as to the specific Interrogatories,
Requests for Admission, and Requests for Production subject to this Motion to Compel, but based
on its Memorandum, page 6, Petitioner seeks the following relief:
1) An order from this Court compelling SSI to produce any documents responsive to
Interrogatory No. 1 and Request for Production No. 1, specifically those from 2012;
2) A determination from this Court as to the sufficiency of SSI’s responses to Requests
for Admission No. 4, 5, and 6 and an order compelling SSI to provide any documents
identified by Respondent when required to provide a sufficient answer;
3) An order compelling SSI to produce documents responsive to Request for Production
No. 9 and Request for Admission No. 9.
SSI has fully answered and complied with Petitioner’s discovery requests as argued herein.
II.
1.

LEGAL AUTHORITY & ARGUMENT

Interrogatory No. 1
Petitioner seeks an order from the Court requiring SSI to produce any documents

responsive to Interrogatory No. 1, however Petitioner should be seeking an order compelling SSI
to produce documents responsive to Request for Production No. 1 since Interrogatory No. 1 does
not ask for the production of documents. For purposes of this brief, SSI will assume Petitioner
intended the latter. Petitioner does not provide any argument as to why SSI’s responses are
deficient and subject to a motion to compel. Interrogatory No. 1 of Petitioner’s Second Set of
Interrogatories requests the following:
INTERROGATORY NO. 1 [sic]: Please state and identify any capital
improvements to the subject property, since 2012, to include the
following:
1.
A brief description of the project, including whether it was an
addition, remodel, or repair;
2.
All building permits associated with each project;
3.
The square footage added, modified, or affected by each
addition, remodel, or repair;
RESPONDENT’S OBJECTION TO MOTION TO COMPEL AND MOTION REGARDING THE SUFFICIENCY
OF AN ANSWER - 2
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4.
The dates each capital improvement project were completed;
5.
Total costs incurred to complete the project;
6.
A list of any and all "construction in progress" and all
associated costs incurred as of January 1, 2016.

SSI responded on December 18, 2017 as follows:
ANSWER TO INTERROGATORY NO. 1 [sic]:
Please see
SSI000478, which is an itemization of all construction and improvements
to the Property for 2013-2015, the relevant time period for this appeal.
On February 7, 2018, SSI supplemented its response with the requested documents for
2012 bates stamped as SSI00547-564. SSI has fully complied and responded to Interrogatory No.
1 and Request for Production No. 1, Petitioner has not clarified the specific deficiency of SSI’s
responses; thus, SSI cannot remedy what Petitioner deems to be an insufficient response.
2.
Sufficiency of SSI’s Responses to Requests for Admission No. 4, 5, 6 and Order to
Compel Documents
Petitioner seeks an order from this Court determining the sufficiency of SSI’s responses to
Requests for Admission No. 4, 5, and 6. Petitioner also seeks an order compelling SSI to provide
“any documents identified by Respondent when required to provide sufficient answer.”
Memorandum, pg. 7.
A. SSI’s Responses are Sufficient.
With respect to the sufficiency of SSI’s Responses to Requests for Admission No. 4, 5, and
6, SSI argues it has provided sufficient responses. Petitioner’s Requests for Admission seek
information outside of the scope of the claims and defenses in this case.
Petitioner’s Requests for Admission 4, 5, and 6 seek admissions as follows:
REQUEST FOR ADMISSION NO. 4: Admit that Respondent is in possession
of additional documents which contain representations of value for the
purposes of property insurance valuation or property interest policies that have
not been provided to Petitioner.

RESPONDENT’S OBJECTION TO MOTION TO COMPEL AND MOTION REGARDING THE SUFFICIENCY
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REQUEST FOR ADMISSION NO. 5: Admit that Respondent is in possession
of additional documents which contain representations of value for the
purposes of general liability valuation, general liability policies, or general
liability insurance claims that have not been provided to Petitioner.
REQUEST FOR ADMISSION NO. 6: Admit that Respondent is in possession
of additional documents which identify the insurable cash value of each and
every building located on the subject property that have not been provided to
Petitioner.
SSI responded to each Request for Admission with the same response of:
Deny. Further objection based on the Board of Tax Appeal ruling that this
question cannot be part of a real property tax appeal. See Order Granting
Discovery, filed August 24, 2016, specifically denying Request for Production
No. 8 which states “REQUEST NO. 8: Please provide all insurance
documents pertaining to the real and personal property, including the insurable
cash value and all supporting documents supporting the value(s) during the
relevant years.” SSI maintains its objection and will stand by its denial as an
improper request.

Petitioner argues SSI has not complied with IRCP 36(a)(5) because it denied the request
for admission but did provide an answer that fairly responds to the substance of the matter;
however, each of SSI’s response provides an answer that does in fact fairly respond to the
substance of the matter by objecting to the information sought on the grounds that it is an improper
request and not relevant to a real property tax appeal.
A response to a request for admission constitutes a judicial admission 1, and SSI is under
no duty to admit to something that it has lodged a formal objection against. A judicial admission
is a formal act or statement made by a party or attorney, in the course of judicial proceedings, for
the purpose, or with the effect, of dispensing with the need for proof by the opposing party of some
fact. McLean v. City of Spirit Lake, 91 Idaho 779, 783, 430 P.2d 670, 674 (1967). The party making

1

Judicial admissions include admitting an allegation in an opposing party’s pleading. Griff, Inc. v. Curry
Bean Co., Inc., 138 Idaho 315, 321, 63 P.3d 441, 447 (2003);
RESPONDENT’S OBJECTION TO MOTION TO COMPEL AND MOTION REGARDING THE SUFFICIENCY
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a judicial admission is bound by the statement and may not controvert the statement on trial or
appeal. Id.
Because of SSI’s objection to the information sought by the Requests for Admission and
did not want to make a judicial admission on something it deemed objectionable, SSI denied the
Requests for Admission. As such, SSI’s responses to Requests for Admission No. 4, 5, and 6 are
sufficient.
B. The Documents Sought by Petitioner are not Discoverable.
With regard to Petitioner’s request for an order compelling ‘Respondent to provide
documents identified by Respondent when required to provide sufficient answer’, it is unclear what
relief Petitioner seeks regarding document production. Notwithstanding the forgoing, assuming
Petitioner meant to ask for an order compelling SSI to produce the documents responsive to
Requests for Production 5, 6, and 7 (which directly correlate to Requests for Admission No. 4, 5,
and 6), SSI’s position is that the information sought is not subject to this litigation and constitutes
an improper request.
Petitioner’s Requests for Production seek the following,
REQUEST FOR PRODUCTION NO. 5 [sic]: If Respondent admits
Admission No. 4, please identify and produce each and every document in your
possession.
REQUEST FOR PRODUCTION NO. 6 [sic]: If Respondent admits
Admission No. 5, please identify and produce each and every document in your
possession.
REQUEST FOR PRODUCTION NO. 7 [sic]: If Respondent admits
Admission No. 6, please identify and produce each and every document in your
possession.
SSI responded with the same response for each request as follows:
Respondent objects to this request on the grounds and for the reasons that this
request seeks irrelevant information not likely to lead to the discovery of
RESPONDENT’S OBJECTION TO MOTION TO COMPEL AND MOTION REGARDING THE SUFFICIENCY
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admissible evidence. Respondent further objects based on the Board of Tax
Appeal ruling that this question cannot be part of a real property tax appeal.
See Order Granting Discovery, filed August 24, 2016, specifically denying
Request for Production No. 8 which states “REQUEST NO. 8: Please provide
all insurance documents pertaining to the real and personal property, including
the insurable cash value and all supporting documents supporting the value(s)
during the relevant years.” SSI maintains its objection and will stand by its
denial as an improper request. See SSI000398-419.
SSI000398-419 is a copy of the Idaho Board of Tax Appeals Order Granting Discovery
and related discovery responses. Declaration of Terri Pickens Manweiler, ¶ 3, Exhibit A.
The documents sought in Requests for Production No. 4, 5, and 6 are outside of the scope
of discovery under the Idaho Rules of Civil Procedure. IRCP 26 (b)(1)(A) states:
Unless otherwise limited by court order, the scope of discovery is as follows:
Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party's claim or defense, including the existence, description,
nature, custody, condition, and location of any documents or other tangible
things and the identity and location of persons who know of any discoverable
matter. For good cause, the court may order discovery of any matter relevant
to the subject matter involved in the action. Relevant information need not be
admissible at the trial if the discovery appears reasonably calculated to lead to
the discovery of admissible evidence.
(Emphasis added).
The documents sought by Petitioner are related to insurance agreements, insurance
policies, documents regarding the insurable value of buildings, and insurance valuations
(collectively referred to as “Insurance Documents”). The Insurance Documents have no bearing
on any party’s claim or defense in this matter. Further, the Insurance Documents are confidential
business documents.
This case is an appeal of the Idaho Board of Tax Appeals decision regarding market value
of the subject property2 and as evidenced in the Expert’s appraisals in this case, market value is
not calculated using information contained in items such as the Insurance Documents. Generally,

2

Petition for Judicial Review SSI Food Services Inc., ¶ 1, filed May 25, 2017.
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all real property subject to property taxation must be assessed annually at market value as of 12:01
a.m. on the first day of January in the year in which such property taxes are levied. I.C. § 63205(1). Market value is to be determined according to the requirements of Title 63, Idaho Code,
and rules promulgated by the Tax Commission. Id. I.C. § 63-201(10) defines market value as
follows:
“Market value” means the amount of United States dollars or equivalent for which,
in all probability, a property would exchange hands between a willing seller, under
no compulsion to sell, and an informed, capable buyer, with a reasonable time
allowed to consummate the sale, substantiated by a reasonable down or full cash
payment.
Rule 217 of the Property Tax Administrative Rules adopted by the Tax Commission
provides that when assessing real property, the assessor shall consider the sales comparison
approach, the cost approach, and the income approach. IDAPA 35.01.03.217.02. In addition, Idaho
Code § 63-208 provides that “the actual and functional use shall be a major consideration when
determining market value for assessment purposes.”
Real property is typically valued at its highest and best use and that determination takes
into consideration the uses that are legally permissible, physically possible, financially feasible,
maximally profitable, and reasonably probable in order to arrive at the highest value for the
property. The Senator, Inc. v. Ada County Board of Equalization, 138 Idaho 566, 670, 67 P.3d 45,
49 (2003). The highest and best use of real property may not be its present use, or the use for
which any of its improvements were designed. Id. When determining fair market value, what is
being valued for assessment purposes is the real property, not the business being operated on the
real property. Id.
Based on the forgoing, the Insurance Documents are not relevant to any claim or defense
in this matter and as such, are not discoverable.
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Furthermore, Idaho Rule of Civil Procedure 26(b)(2) sets forth the discoverability of
documents such as the Insurance Documents and states:
A party may obtain discovery of the existence and contents of any insurance
agreement under which any insurer may be liable to satisfy part or all of a
judgment which may be entered in the action or to indemnify or reimburse
for payments made to satisfy the judgment. Information concerning the
insurance agreement is not by reason of disclosure admissible in evidence at
trial. An application for insurance is not subject to disclosure as part of an
insurance agreement as provided by this rule.
(Emphasis Added).
SSI argues that its Insurance Documents are not discoverable or subject to disclosure
because IRCP 26(b)(2) limits disclosure of such items to claims “under which any insurer may be
liable to satisfy part or all of a judgment….”. Again, this case is an appeal of the Idaho Board of
Tax Appeals decision – and the issue to be determined is the market value of the subject property
– there is no claim to be indemnified or reimbursed by an insurance company, thus the Insurance
Documents sought are not discoverable.
3.

Request for Admission No. 9.
Petitioner seeks an order compelling all documents responsive to Request for Admission

No. 9, and presumably Request for Production No. 10, even though it is not specifically requested
by Petitioner. Request for Admission No. 9, and SSI’s response are as follows:
REQUEST FOR ADMISSION NO. 9: Admit that Respondent is in possession
of loan documents, including loan applications or valuations or appraisals
created for the purpose of securing loans and/or lines of credit that have not been
provided to Petitioner.
RESPONSE TO REQUEST FOR ADMISSION NO. 9: Admit. However,
these documents are not relevant to the pending action, they are not likely to lead
to the discovery of admissible evidence, and the documents are confidential
financial documents that have no relative import to a real property tax appeal.
See previous objection made to Answer to Interrogatory No. 10.
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As with Requests for Production No. 5, 6, and 7, the information sought in Request for
Admission No. 9/ Request for Production No. 10 is not related to any claim or defense in this case.
The issue in this case is the market value of the subject property; loan documents and loan
applications are not relevant to the determination of market value. SSI objects to the request for
production of these items.
III.

CONCLUSION

Based on the forgoing reasons, Respondent respectfully request this Court deny
Petitioner’s Motion to Compel and Motion Regarding the Sufficiency of an Answer.
DATED: February 15, 2018.
PICKENS COZAKOS, P.A.

By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 15, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
2/15/2018 4:32 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
teni@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

CaseNo. CV-2017-5806

DECLARATION OF TERRI PICKENS
MANWEILER IN SUPPORT OF
OBJECTION TO MOTION TO
COMPEL AND MOTION
REGARDING THE SUFFICIENCY OF
ANSWER

I, Terri Pickens Manweiler make the following declaration pursuant to Idaho Code § 91406:
1.

I am the attorney of record for Respondent in the above-referenced matter, I am

over the age of eighteen, and I am competent to testify to the matters stated herein.
2.

I make this declaration upon personal knowledge and review of the records

described herein.
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3.

On December 18, 2017, I served Respondent's Answers and Responses to

Petitioner's Amended Second Set of Interrogatories, Requests for Admission, and Requests for
Production of Documents upon Petitioner, which included bates stamped documents SSI0039800419. Attached hereto as Exhibit A is a true and accurate copy of SSI00398-00419.
CERTIFICATION
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
DATED: February 15, 2018.
Isl Terri Pickens Manweiler
TERRI PICKENS MANWEILER
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 15, 2018, a true and c01Tect copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner

□

First Class Mail
Facsimile
□ Hand delivery
0 Email/iComis - btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org
□

Isl Terri Pickens Manweiler
Terri Pickens Manweiler
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BEFORE THE IDAHO BOARD OF TAX APPEALS
SSI FOOD SERVICES, INC.,

)

)
)

Appellant,

)

)
)
)
)
)

V.

CANYON COUNTY,
Respondent.

APPEAL NOS. 16-A-1079
and 16-A-1080
ORDER GRANTING
DISCOVERY

)

)
Respondent having filed a timely request for discovery on August 22, 2016, IT IS
HEREBY ORDERED that Respondent may conduct the discovery requested, with the
following exceptions: 1) requests for historical records or documents are limited to the last
three (3) years preceding the subject assessment (Board Rule 75.02 .b), and 2) Request
for Production of Documents No. 8 is specifically disallowed.
Voluminous information need not be served so long as the documents or other
materials are made available for inspection and copying under reasonable terms . The
scope of this order extends to the same limits specified in Board Rule 75.
Appellant shall comply with this order and complete disclosure of the approved
discovery to Gene Kuehn, Canyon County Assessor, by September 23, 2016. Pursuant
to Board Rule 75 .04, the party responding to this discovery order is under a duty to
promptly supplement an earlier response when new information becomes available. --IT IS FURTHER ORDERED that a copy of Appellant's response is not required to
be served on the Board.

Failure to substantially comply with this order may result in

sanctions up to and including dismissal or default judgment of the appeal(s) withoutfurther
notice or hearing.

S$100398
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DATED this 24 111 day of August, 2016.

IDAHO BOARD OF TAX APPEALS

1.) ~-20 E~~
DAVIDE. f(INGHO~~
SW

2
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Page 150

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24 th day of August, 2016, I caused to be served a
true copy of the foregoing ORDER GRANTING DISCOVERY by the method indicated
below and addressed to each of the following:

Terri Pickens Manweiler

[fil

Pickens Cozakos, P.A.

D
D

P.O. Box 915

U.S. Mail, Postage Prepaid
Facsimile
Overnight Mail

Boise, ID 83701

□ STATEHOUSE MAIL

Canyon County Assessor

~ U.S. Mail, Postage Prepaid

111 N. 11th Avenue, Ste. 250

D
D

Overnight Mail

0

STATEHOUSE MAIL

Caldwell , ID 83605

Facsimile

Canyon County Prosecutor

~ U.S. Mail, Postage Prepaid

1115 .Albany Street, Room 120

D
D

Overnight Mail

0

STATEHOUSE MAIL

Caldwell, ID 83605

Facsimile

~~oQ[L
Ronna Bell

S5100400
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BEFORE THE IDAHO BOARD OF TAX APPEALS

IN THE MATIER OF THE APPEAL OF
SSI Food Services, Inc
from the order of the Board of Equalization
of Canyon County for tax year 2016.

)
)
)
)
)
)
)
)
)

APPEAL NOS. 16-A-1079 & 16-A1080
RESPONDENT'S
INTERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS TO APPELLANT

COMES NOW, Respondent, the Canyon County Assessor hereby submits the following
interrogatories and requests for production of documents to Appellant in accordance with Rules 33
and 34 of the Idaho Rules of Civil Procedure.
Pursuant to the provisions of Rule 34 of the Idaho Rules of Civil Procedure, Respondent
hereby requests Appellant to produce the documents described in Section III hereof, in accordance
with the definitions and instructions contained in Section I hereof, for inspection and copying at the
Canyon County Prosecuting Attorney's Office, within fifteen (15) days after receipt of this Request.
Pursuant to the provisions of Rule 33 of the Idaho Rules of Civil Procedure, Respondent
hereby requests Appellant to answer the Interrogatories, or file any objections thereto, that are set
forth in Section II hereof, in accordance with the definitions and instructions contained in Section I
hereof, within fifteen (15) days after receipt of said Interrogatories.

APPELLANT'S FIRST INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF
DOCUMENTS TO Rl!,,,SPONDENT

- PAGE 1
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All Interrogatories and requests for production of documents are for the sole purpose
of determining Market Value of the subject property(s) for Ad Valorem purposes.

I. INSTRUCTIONS AND DEFINITIONS
(A)

These interrogatories and requests for production are continuing requests 111rough the

time of hearing, and Appellant is requested to update responses to these interrogatories and requests
as additional information and documents become available.
(B)

Possession, Custody or Control. Each request contained in Section III hereof extends

to any document in the possession, custody or control of Appellant, Appellant's agents, employees,
or attorneys. A docmnent is deemed to be in the possession, custody or control of Appellant if it is in
the physical custody of Appellant, Appellant's agents, employees, or attorneys, or if it is in the
physical custody of any other person or entity, and the Appellant: (1) owns such documents in whole
or in pali, (2) has a right by contract, statute or otherwise, to use, inspect, examine or copy such

document on any terms, or (3) has any understanding, express or implied, that Respondent may use,
inspect, examine or copy such document when Respondent seeks to do so.
(C)

"Unavailable Documents." If "documents,1' as defined below, were once available or

in the control of Appellant or Appellant's agents, employees or attorneys, but are now no longer
available or within Appellant's control, an explanation shall be provided concerning the
circumstances leading to the present unavailability:
(a)

State whether the document (1) is missing or lost; (2) has been destroyed; (3)
has been transferred, voluntarily or involuntarily, to others; or (4) has been
otherwise disposed of;

(b)

For each instance, identify the type of document and the type of information
contained in the document;
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(c)

For each instance, identify the circumstances under which the document
became unavailable;

(d)

Identify all persons, by name, address and telephone number, who have
knowledge of the circumstances under which the document became
unavailable.

(D)

Whenever a document is not produced in full, state with particularity the reason or

reasons why it was not produced in full, and describe to the best of your knowledge, information, or
belief and with as much particularity as possible, those p01iions of the document that are not
produced, including the content or substance of the content thereof.
(E)

File folders with tabs or labels identifying documents responsive to these requests are

to be produced intact with the documents.
(F)

Documents attached to each other are not to be separated.

(G)

Ifresponsive documents are kept together in the usual course of business, they are to

be so produced, in order to fairly reveal and not to distort the order of your filing and record keeping
system.
(H)

Electronic records and computerized information are to be produced in an intelligible

and readable format and are to be accompanied by a description of the system from which they were
obtained.
(I)

Definitions.

"Document" or "documents" means any recorded material in any form, including originals
and all non-identical copies (whether different from the originals by reason of any notation made on
such copies or otherwise), including, without limitation, appraisal reports, assessments and any
records pertaining thereto, notices, con-espondence, memoranda, notes, desk calendars, diaiies,
statistics, letters, telegrams, minutes, contracts, reports, studies, checks, invoices, statements,
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questio1maires, surveys, receipts, returns, warranties, guaranties, smmnanes, pamphlets, books,
prospectuses, interoffice and inh·a-office cmmnunications, offers, notations of any sort of
conversations, telephone calls, meetings or other communications, bulletins, magazines, publications,
printed matter, photographs, computer printouts, teletypes, telefax, work sheets and all drafts,
alterations, modifications, changes and amendments or notes of any of the foregoing, tapes, tape
recording transcripts, graphic or aural records or representations of any kind, and electronic,
mechanical or electric recordings or representations of any kind, and includes any kind of videorecorded, computer-generated, or computer-stored matetial whatsoever, however produced or
reproduced including, handwritten notes, audited and unaudited financial statements, financial
ledgers, results of investigations, progress reports, requests for payments, working papers,
agreements, bills, books of account, vouchers, chatis, graphs, drawings, specifications, plans, plats,
evaluations, pictures, tape recordings, transcriptions of conversations, pocket calendars, bank checks
or statements, charge slips, receipts, expense accounts, freight bills, statistical records, costs or data
sheets, bids, abstracts of bids, journals, diaries, time sheets or logs, computer data, e-mail, job or
transaction files, permits or licenses, and includes any material on which infonnation has been
recorded in a manner that renders it intelligible only with machine processing, and that not only the
original, but also any non-identical copies and preliminary or revised drafts, in addition to all
attachments to the documents which you have knowledge or which are now or were formerly in your
achrnl or constructive possession, custody or control.
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11

Appellant 11 or 11 Appellant's 11 or 11 you" or "your" means, unless othe1wise stated or apparent

from the context in which used, all present and future Appellants who are pmties to this case,
including predecessors in interest and all other direct or indirect subsidiaries, its parent organization,
branches, divisions, affiliates, employees (past or present), owners of the Appellant, and any person
acting on your behalf. Unless stated otherwise, each discovery request is directed to the foregoing
entities.
(J)

Language in Context. Tlu·oughout these interrogatories and request for production,

language shall be read in light of the context in which it is used. Consequently, the singular includes
the plural, the plural includes the singular, where appropriate, and the masculine is intended to also
refer to the feminine, where appropriate, and vice versa. Lastly, each paragraph and subparagraph
herein should be construed independently and not by reference to any other paragraph or
subparagraph of this document request for purposes of limitation.
(K)

The terms "and" and "or" shall be construed either conjunctively or disjunctively, as

required by the context, to bring within the scope of these interrogatories and requests, and requests
any information or documents that might be deemed outside its scope by other construction.
(L)

The phrases 11 relating to" or "relate(s) to" or ''related to" means, consists of, refers to,

is mentioned or memorialized in, reflects, arises out of, or is in any way or manner legally, factually,
or logically connected to the matter(s) discussed. The phrases 11 concerning 11 or 11 concern(s) 11 means
consisting of, referring to, mentioning or memorializing in, reflects, arising out of, or is in any way or
manner legally, fact11ally, or logically com1ected to the matter(s) discussed.
(M)

Unless otherwise indicated, "conununication 11 means and includes oral and written

communication.
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(N)

The word "owner" refers to all entities which have or had an ownership or conh-ol

interest in the properties during the relevant years.
(0)

The word "properties" refers to the properties that is the subject of this appeal.

(P)

The phrase "relevant years" shall mean calendar years 2013 tlu·ough the present,

inclusive.

II. INTERROGATORIES
INTERROGATORY NO. 1:

Please state the name, telephone number, and last known

address of each and every person lrnown to you or your attorneys, who has or purports to have
knowledge of any of the facts of this case.

By this interrogatory, Respondent seeks names,

addresses, and telephone numbers of any and all persons who have lmowledge in any way relating to
the claims of Appellant.

INTERROGATORY NO. 2:

Please state the name, last lrnown address, and telephone

number of each person you expect to or may call as a witness at the hearing of this cause and, for
each such person, state the subject matter of the witnesses' expected testimony.

INTERROGATORY NO. 3: Please identify and describe each document or other item of
tangible evidence, which you may offer as an exhibit at the heating of this cause.

INTERROGATORY NO. 4: Please state the names and addresses of all expert witnesses
you expect to or may call at hearing and for each expert witness state the following:
a.

The substance of the facts on which they are expected to testify;

b

Background and qualifications including academic degrees and professional
and employment affiliations (a resume attached to your answer will be a
sufficient response);
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c.

The opinions he/she is expected to express;

d.

Whether the expert has issued a written repo1t, appraisal report and/or
analysis of any kind (please provide a copy of said report if you will do so
without a formal motion to produce);

e.

All investigations, tests, or analyses that were made by or on behalf of the
expe1t witness in preparation for bis/her testimony;

f.

The nature, source, and content of all docmnents that you expect to or may
seek to offer at hearing as exhibits relative to each expe1t witness.

INTERROGATORY NO. 5:

Please identify the officers and directors of Appellant, and

for each such person, please provide their name, title, address, telephone number, duties and job
description.

INTERROGATORY NO. 6: Identify each document produced by you in response to the
Requests for Production of Documents under the following section "III", and for each, set forth:
a.

A description of the document;

b.

Whether you intend to ofter the item as evidence at hearing;

c.

The name, address and business and residential telephone numbers of the person who made
it;

d.

The name, address and business and residential telephone numbers of the person who
obtained it;

e.

The date it was obtained;

f.

The person who has custody of it; and

a.

The name, address and business and residential telephone numbers of the person or persons
having the most knowledge concerning it.
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INTERROGATORY NO. 7 : Set forth Appellant's opinion of the market value of the
subject property, and broken down by category, using the cost, sales comparison and/or income
approaches and for each set forth and identify:
a.

The information and documents relied upon, referred to or used in reaching said
opinion and in a1Tiving at said value under each approach and/or that Appellant asserts
justifies said opinion of value;

b.

The assumptions made and the basis for said assumptions;

c.

Each person that pai1icipated in aniving at that opinion, including therefore, their names,
addresses and home and work telephone numbers.

III. REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST NO. 1: Please produce each and evety document identified by you in the above
interrogatories.

REQUEST NO. 3: Please produce all exhibits or documented evidence that you intend to
produce at hearing.

REQUEST NO. 4:

Please provide all documents relating to any real estate brokers who

may have listed the subject property for sale or lease, including, but not limited to, any
conununications between any real estate broker and the Appellant and the owner, or agent of the
owner of the subject prope11ies, listing contracts and invoices within the relevant years.

REQUEST NO. 6:

Please provide 3 years of all financial documents pertaining to the

subject property including income, expenses, and any leases during the relevant years.
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REQUEST NO. 7:

Please provide all appraisals, written opinions of value, invoices and

all supporting documents pertaining to any personal or real property during the relevant
years.

REQUEST NO. 8:

Please provide all insurance documents pertaining to the real and

personal property, including the insurable cash value and all supporting documents
supp01ting the value(s) during the relevant years.

REQUEST NO. 9:

Please provide all annual production reports, including potential

production capacities during the relevant years.

DATED this _jJ_ clay of August, 2016

4.T~
GENE KUEHN
Canyon County Assessor
Respondent
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _jg_ day of August, 2016, I caused to be
served a true copy of the foregoing RESPONDENT'S INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS TO APPELLANT by the method
indicated below and addressed to each of the following:

X

Board Of Tax Appeals
3380 Americana Terrace, Suite 110
Boise, ID 83706

US Mail, Postage Prepaid
Hand Delivered
Overnight Mail

_k_

x·

Terri Pickens Manweiler
398 S. 9 th St, Suite 240
P.O. Box 915
Boise, ID 83701

Faxed

US Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Faxed

GENE KUEHN
Canyon County Assessor
Respondent
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Terri Pickens Manweiler, ISB No. 5828
PICKENS COZAKOS, P.A.
398 S. 9 th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701
Telephone: 208.954.5090
Facsimile: 208.954.5099
te1Ti@pickenslawboise.com
Attorneys for SSI Food Services, Inc.
BEFORE THE IDAHO BOARD OFTAX APPEALS

IN THE MATIER OF THE APPEAL OF
SSI Food Services, Inc.
(Parcel Nos. 367640100 & 622221370)

Appeal Nos. 16-A-1079 & 1080
PETITIONER'S ANSWERS AND
RESPONSES TO RESPONDENT'S
INTERROGATORIES AND
REQUESTS FOR PRODUCTION

from the Board of Equalization ofCanyon
County for tax year 2016.

Petitioner SSI Food Services, Inc. ("Petitioner"), by and through its counsel, Te1Ti
Pickens Manweiler of Pickens Cozakos, P.A., hereby answers and responds to Assessor's
Interrogatories and Requests for Production as follows:
GENERAL OBJECTIONS
1.

Petitioner objects to the Discovery Requests (and each of them) to the extent that

they seek information in the possession, custody, or control of Assessor.
2.

Petitioner objects to the Discovery Requests (and each of them) to the extent that

they seek or call for the disclosure or production of information that is privileged or protected
from disclosure by the attorney-client privilege, the attorney work product doctrine, or any other
cognizable privilege or protection.

PETITIONER'S ANSWERS AND RESPONSES TO RESPONDENT'S INTERROGATORIES AND REQUESTS
FOR PRODUCTION - 1
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Petitioner reserves the right to rely on any facts, documents, or other evidence which may
hereafter develop or come to Petitioner's attention. These answers and responses are based upon
infonnation presently known to Petitioner and its attorneys. Petitioner reserves the right to
supplement or amend both the answers and objections at any time prior to the hearing of this
action.

ANSWERS TO INTERROGATORIES
INTERROGATORY NO. 1: Please state the name, telephone number, and last lmown
address of each and every person known to you or your attorneys, who has or purports to have
knowledge of any of the facts of this case. By this inte1rngatory, Respondent seeks names,
addresses, and telephone numbers of any and all persons who have lrnowledge in any way
relating to the claims of Appellant.

ANSWER TO IJ.~TERROGATORY NO. 1:

The following individuals may have

knowledge of some of the facts of this case:
(1) David Smith, Sentinel Advisors, LLC, c/o Pickens Cozakos, P.A., 398 S. 9th St., Ste.
240, P.O. Box 915, Boise, Idaho 83701;
(2) Paul R. Hyde, Hyde Valuations, Inc., 2662 Elmore Road, P.O. Box 9, Parma Idaho
83660;
(3) Scott Delphey, Global Food Properties, 650 Foothill Blvd., Suite A, La Canada, CA
91011;
(4) Bob Cooper, Director of Operation Facility, CTI Foods, LLC, 22303 US 95 Wilder,
Idaho 83676.
(5) Thron Van Kamen, Plant Controller, CTI Foods, LLC, 22303 US 95, Wilder, Idaho
83676.
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INTERROGATORY NO. 2: Please state the name, last known address, and telephone
number of each person you expect to or may call as a witness at the hearing of this cause and, for
each such person, state the subject matter of the witnesses' expected testimony.
ANSWER TO INTERROGATORY NO. 2: At this time, Petitioner has not determined

each and every individual who may be called as a witness, however, Petitioner reserves the right
to call any of the individuals listed in its answer to Interrogatory No. 1. Petitioner will timely
supplement this response if other individuals will be called to testify.
INTERROGATORY NO. 3: Please identify and describe each document or other item
of tangible evidence, which you may offer as an exhibit at the hearing of this cause.
ANSWER TO INTERROGATORY NO. 3:

Petitioner has not determined which

documents will be proffered as exhibits at the hearing. Petitioner reserves the right to proffer the
any of the documents produced in discovery including the documents produced herewith. In
addition, an appraisal done by Paul Hyde of Hyde Valuations, Inc., is forthcoming and this
response will be supplemented as soon as the report is complete.
INTERROGATORY NO. 4: Please state the names and addresses of all expert witnesses
you expect to or may call at hearing and for each expert witness state the following:
a.

The substance of the facts on which they are expected to testify;

b.

Background and qualifications including academic degrees and professional and
employment affiliations (a resume attached to your answer will be a sufficient
response);

c.

The opinions he/she is expected to express;

cl.

Whether the expert has issued a written repmi, appraisal report and/or analysis of
any kind (please provide a copy of said report if you will do so without a formal
motion to produce);
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e.

All investigations, tests, or analyses that were made by or on behalf of the expert
witness in preparation for his/her testimony;

f.

The nature, source, and content of all documents that you expect to or may seek
to offer at hearing as exhibits relative to each expert witness.

ANSWER TO INTERROGATORY NO. 4: Petitioner intends to call Paul Hyde as an
expert at the hearing in this matter.
(a)

Mr. Hyde will testify to the appraised value of the property at issue in this appeal.

(b)

Mr. Hyde's CV will be included in his appraisal, which is forthcoming and will be
provided as a supplement to this answer when received.

(c)

Mr. Hyde will be conducting an appraisal, which will be provided as a
supplement to this answer when received.

(d)

Mr. Hyde will be conducting an appraisal, which will be provided as a
supplement to this answer when received.

(e)

Mr. Hyde will be conducting an appraisal, which will be provided as a
supplement to this answer when received.

(f)

It has not yet been detennined what documents Petitioner will offer as exhibits at
trial relative to Mr. Hyde. Petitioner reserves the right to offer any of the Bates
stamped documents produced herewith. Additionally, when it is completed,
Petitioner will offer Mr. Hyde's appraisal. When a complete determination has
been made, this answer will be supplemented in a timely fashion.

INTERROGATORY NO. 5: Please identify the officers and directors of Appellant, and
for each such person, please provide their name, title, address, telephone number, duties and job
description.

ANSWER TO INTERROGATORY NO. 5: Please see docmnents submitted herewith.
In addition, an appraisal done by Paul Hyde of Hyde Valuations, Inc., is forthcoming and this
response will be supplemented as soon as the report is complete.
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INTERROGATORY NO. 6: Identify each document produced by you in response to the
Requests for Production of Documents under the following section "III", and for each, set forth:
a.

A description of the document;

b.

Whether you intend to offer the item as evidence at hearing;

c.

The name, address and business and residential telephone numbers of the person
who made it;

d.

The name, address and business and residential telephone numbers of the person
who obtained it;

e.

The date it was obtained;

f.

The person who has custody ofit; and

a.[sic] The name, address and business and residential telephone numbers of the person
or persons having the most lmowledge concerning it.

ANS'\VER TO INTERROGATORY NO. 6: Petitioner states that the documents
produced herewith speak for themselves .
INTERROGATORY NO. 7: Set forth Appellant's opinion of the market value of the
subject property, and broken down by category, using the cost, sales comparison and/or income
approaches and for each set forth and identify:
a.

The information and documents relied upon, refe1red to or used in reaching said
opinion and in arriving at said value under each approach and/or that Appellant
asse1is justifies said opinion ofvalue;

b.

The assumptions made and the basis for said assumptions;

c.

Each person that participated in arriving at that opinion, including therefore, their
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names, addresses and home and work telephone numbers.

ANSWER TO INTERROGATORY NO. 7: As stated above, Petitioner will submit a
formal appraisal of the subject property conducted by Paul Hyde. It is currently Petitioner's
opinion that the estimated value of the property subject to Appeal No. 16-A-1080 is $20,000,000
as explained in the Property Tax Appeal Form dated August 8, 2016 and the 2016 Personal
Property Protest of Valuation Form dated 6/25/2016. It is cun-ently Petitioner's opinion that the
estimated value of the prope1iy subject to Appeal No. 16-A-1079 is $11,000,000 as explained in
the Property Tax Appeal Form dated August 8, 2016 and the 2016 Personal Property Protest of
Valuation Form dated June 25, 2016. Upon completion of Mr. Hyde's appraisal of the subject
property, this answer will be supplemented in a timely fashion.

RESPONSES TO REQUEST FOR PRODUCTION
REQUEST NO. 1: Please produce each and every document identified by you in the
above inte1Togatories.

ANS,VER TO REQUEST NO. 1: See the attached documents. In addition, an appraisal
done by Paul Hyde of Hyde Valuations, Inc., is forthcoming and this response will be
supplemented as soon as the report is complete.
REQUEST NO. 3: Please produce all exhibits or documented evidence that you intend
to produce at hearing.

ANSWER TO REQUEST NO. 3:

Please see answer to Interrogatory No. 3. In

addition, an appraisal done by Paul Hyde of Hyde Valuations, Inc., is forthcoming and this
response will be supplemented as soon as the report is complete.
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REQUEST NO. 4: Please provide all documents relating to any real estate brokers who
may have listed the subject prope1iy for sale or lease, including, but not limited to, any
communications between any real estate broker and the Appellant and the owner, or agent of the
owner of the subject properties, listing contracts and invoices within the relevant years.

ANSWER TO REQUEST NO. 4: No documents responsive to this request exist.
REQUEST NO. 6: Please provide 3 years of all financial documents pertaining to the
subject property including income, expenses, and any leases during the relevant years.

ANSWER TO REQUEST NO. 6: Petitioner objects on the basis that this request is
overly broad, is requesting confidential and proprietary information, and is not likely to lead to
evidence to aid and assist in the determination of value of the subject property. Notwithstanding
this objection, please see the documents provided herewith. In addition, an appraisal done by
Paul Hyde of Hyde Valuations, Inc., is forthcoming and this response will be supplemented as
soon as the repo1i is complete. The appraisal may contain some of the information sought in this
request.
REQUEST NO. 7: Please provide all appraisals, written opinions of value, invoices and
all supporting documents pe1iaining to any personal or real property during the relevant years.

ANSWER TO REQUEST NO. 7:

Please see the April 23, 2014 Mmny Devine

Valuation for CTI Foods Holding Co., LLC which is provided herewith. Additionally, Mr.
Hyde's appraisal will be supplemented as soon as it is available.
REQUEST NO. 8: Please provide all insurance documents pe1iaining to the real and
personal prope1iy, including the insurable cash value and all suppo1iing documents supporting
the value(s) during the relevant years.

PETITIONER'S ANSWERS AND RESPONSES TO RESPONDENT'S INTERROGATORIES AfH) REQUESTS
FOR PRODUCTION - 7
5SI00417

Page 168

ANS.WER TO REQUEST NO. 8: Petitioner objects on the basis that this request is
overly broad, is requesting confidential and proprietary information, and is not likely to lead to
evidence to aid and assist in the determination of value of the subject property. Notwithstanding
this objection, please see the documents provided herewith. In addition, an appraisal done by
Paul Hyde of Hyde Valuations, Inc., is fotthcoming and this response will be supplemented as
soon as the repo1t is complete. The appraisal may contain some of the information sought in this
request.
REQUEST NO. 9:

Please provide all annual production repo1ts, including potential

production capacities during the relevant years.

ANSWER TO REQUEST NO. 9 [sic]: Petitioner objects on the basis that this request
is overly broad, is requesting confidential and proprietary information, and is not likely to lead to
evidence to aid and assist in the determination of value of the subject property. Notwithstanding
this objection, please see the documents provided herewith. In addition, an appraisal clone by
Paul Hyde of Hyde Valuations, Inc., is forthcoming and this response will be supplemented as
soon as the report is complete. The appraisal may contain some of the information sought in this
request.
'')<=2

DATED this t?l----.)day of September, 2016.
PICKENS COZAKOS, P.A.

By:

l,Lt/2~m1MAMJ!__

Terri Pickens Manweiler, Of the Finn
Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I HERBY CERTIFY that on the ;;2.3 day of September, 2016, I caused to be served the
original of the foregoing by the method indicated below, and addressed to the following:
Gene Kuehn
Canyon County Chief Deputy Assessor
111 N. 11 th A venue Ste. 250
Caldwell, ID 83605

Mail
__ Hand Delivery
__ Overnight Mail
Facsimile
t~

JAQ«~~<
Terri Pickens Manweiler
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Electronically Filed
2/20/2018 10:59 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,

Case No. CV-2017-5806

RESPONDENT’S AMENDED
EXHIBIT LIST

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits Respondent’s amended list
of exhibits to reflect this Court’s preferred numbering of exhibits for use at trial. Respondent’s
amended list of exhibits is attached hereto as Exhibit A. Respondent reserves the right to introduce
as exhibits at trial, all discovery requests and responses submitted in this case, along with all
documents produced in discovery.

RESPONDENT’S AMENDED EXHIBIT LIST - 1

Page 171

DATED: February 20, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 20, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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RESPONDENT’S AMENDED TRIAL EXHIBIT LIST
Gene Petty, DISTRICT JUDGE
Jamie Laliberte, LAW CLERK
Kim Saunders, COURT REPORTER

CASE NO:

CV-2017-5806

DATE:

March 20, 2018

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
NO.

DESCRIPTION

DATE

ID

STIP

1001. Hyde Valuations, Inc. Appraisal of
the CTI-SSI Food Services Plant
Located at 22303 U.S. Highway
95, Wilder, Canyon County, Idaho

October 27, 2016 SSI000192-397

X

1002. Hyde Valuations, Inc. Review of
Expert Appraisal Report

December 18,
2017

SSI000432-477

X

1003. Hyde Valuations, Inc. Review of
Expert Appraisal Review Report

January 25, 2018

SSI00479-546

X

1004. Murry Devine Valuation Advisors
CTI Food Holdings, Co., LLC
Purchase Price Allocation

April 23, 2014

SSI00066-00188

X

1005. Colliers Magic Valley Food
Campus Brochure

Undated

SSI00420-00431

X

1006. 2016 Protest of Valuation Form –
Protest Number 1288

June 25, 2016

X

1007. Determination of Value by
Canyon County – Parcel No.
36764010-0

July 13, 2016

X

OBJ

ADMIT
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1008. Idaho Board of Tax Appeals –
Property Tax Appeal Form for SSI
Food Services, Inc., Parcel No.
36764010-0

August 8, 2016

X

1009. Letter to Idaho Board of Tax
Appeals amending Petitioner’s
Value for Parcel No. 36764010-0

November 10,
2016

X

1010. BOTA Final Decision and Order

March 31, 2017

X

1011. BOTA Order Denying
Reconsideration for Rehearing

May 3, 2017

X

1012. County Appraisal by Michael
Cowan for BOTA

November 2016

X

1013. Appraisal of CTSI-SSI Food
Services, LLC by Michael Cowan

November 2017

X

1014. Michael Cowan Curricula Vitae

undated

X

1015. Impeachment Exhibits
1016. Rebuttal Exhibits
1017. Petitioner’s Exhibits
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Electronically Filed
2/22/2018 2:40 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S SUPPLEMENT TO
MOTION TO EXCLUDE EXPERT
WITNESS TESTIMONY AND STRIKE
EXPERT OPINION

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”), by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submits the forgoing Supplement to
Respondent’s Motion to Exclude Expert Witness Testimony and Strike Expert Opinion.
SSI is aware that this matter has already been argued and is currently under advisement
with this Court, however, since a formal decision has not been submitted, SSI provides the forgoing

RESPONDENT’S SUPPLEMENT TO MOTION TO EXCLUDE EXPERT WITNESS TESTIMONY AND
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to supplement SSI’s original Motion to Exclude, dated January 5, 2018 and argued at the hearing
held February 8, 2018.
I.

SUPPLEMENT TO MOTION TO EXCLUDE

On or about February 20, 2018, Petitioner provided SSI its Third Supplemental Response
to Respondent’s Interrogatories and Requests for Production of Documents. Provided with the
Third Supplemental Response, Petitioner attaches J. Philip Cook’s Revised Appraisal Review,
which states the Effective Date as February 15, 2018. The Revised Appraisal Review is 80 pages
in length and contains a different valuation from Mr. Cook’s initial Appraisal Review, dated
December 20, 2017.
As this Court is aware, February 20, 2018 is well past the deadline for disclosure of expert
reports, rebuttal expert or not. Depositions of expert witnesses were to be conducted by January
19, 2018. SSI now has a Revised Appraisal Report from an expert whom was initially untimely
disclosed, with no opportunity to depose the expert witness.
With less than one month until trial starts, Mr. Cook’s Revised Appraisal Report is
untimely and as such, it should be stricken.
II.

CONCLUSION

Based on the forgoing, Respondent maintains its previous request that this Court grant its
Motion to Exclude, dated January 5, 2018, and requests in addition, that this Court exclude Mr.
Cook’s February 15, 2018 Revised Appraisal Report.
DATED: February 22, 2018.
PICKENS COZAKOS, P.A.

By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 22, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Filed:02/23/2018 08:13:00
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County Assessor,

Case No. CV-2017-5806

Petitioner,
vs.
SSI FOOD SERVICES, INC.,

MEMORANDUM DECISION AND
ORDER ON RESPONDENT’S MOTION
TO EXCLUDE EXPERT WITNESS
TESTIMONY AND STRIKE EXPERT
OPINION

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

This matter is before the Court on Respondent’s Motion to Exclude Expert Witness
Testimony and Strike Expert Opinions, filed on January 5, 2018.
Petitioner filed this action seeking judicial review of an Idaho Board of Tax Appeals
decision regarding the appraisal value of property upon which a food processing plant sits in
Canyon County, Idaho (the “subject property”). An Order Governing Proceedings and Order
Setting Trial and Pretrial Conference was entered in this case on August 10, 2017. That Order
required that each party disclose any expert witnesses pursuant to I.R.C.P. 26(b)(4) by the
deadlines established in the Stipulation for Scheduling and Planning.

The Stipulation for

Scheduling and Planning required “expert witnesses whose testimony supports a claim” to be
disclosed at least 160 days before trial; “expert witnesses whose testimony defends against a
claim” to be disclosed at least 120 days before trial; and “expert witnesses whose testimony

MEMORANDUM DECISION AND ORDER ON RESPONDENT’S MOTION TO EXCLUDE
EXPERT WITNESS TESTIMONY AND STRIKE EXPERT OPINION - 1
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rebuts experts testimony disclosed by a defending party” to be disclosed at least 90 days before
trial.
Petitioner disclosed Michael Cowan as an expert witness in support of his claims in
September 2017. Respondent disclosed Paul Hyde as an expert witness for the defense in
November 2017. Both experts are anticipated to present testimony regarding the appraisal value
of the subject property.

There is no contention that either disclosure was untimely.

On

December 20, 2017 – the date by which rebuttal experts were to be disclosed – Petitioner
disclosed J. Philip Cook as an expert witness regarding valuation of the subject property.
Respondent requests that the Court exclude Mr. Cook and strike his expert opinion on the
basis that Petitioner’s disclosure was untimely. Respondent further argues that, even if Mr. Cook
was designated as a rebuttal expert, his opinions are not true rebuttal opinions, but rather are
intended to bolster the conclusions of Petitioner’s originally designated expert, Michael Cowan.
Petitioner objects, stating that Mr. Cook was designated as a rebuttal expert and that his
testimony will be limited to rebutting the conclusions of Respondent’s expert, Mr. Hyde.
Petitioner timely disclosed J. Philip Cook as a rebuttal expert. The Court is unable to
determine, on the record now before it, whether Mr. Cook’s opinions are rebuttal expert
opinions. Neither party filed a copy of any expert’s report with the Court. Mr. Cook was
disclosed as a rebuttal expert, and the Court ordered at the hearing on this Motion that he will not
be permitted to testify during Petitioner’s case-in-chief and that his testimony must be rebuttal.
Respondent’s Motion as to whether Mr. Cook should be excluded entirely and his opinion
stricken is denied.

MEMORANDUM DECISION AND ORDER ON RESPONDENT’S MOTION TO EXCLUDE
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ORDER
Based on the foregoing, Respondent’s Motion to Exclude Expert Witness Testimony and
Strike Expert Opinions is DENIED.
Dated:

Signed: 2/22/2018 03:30 PM

_________________________________
Gene A. Petty
District Judge
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
Signed: 2/23/2018 08:13 AM
___________________________
By Deputy Clerk of the Court

MEMORANDUM DECISION AND ORDER ON RESPONDENT’S MOTION TO EXCLUDE
EXPERT WITNESS TESTIMONY AND STRIKE EXPERT OPINION - 4
Page 182

Electronically Filed
3/6/2018 3:03 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV-2017-5806
PETITIONER'S AMENDED EXHIBIT
LIST

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby provides to the Court, Petitioner's
amended list of exhibits, attached hereto as Exhibit A. Petitioner reserves the right to introduce
as exhibits at trial all discovery requests and responses submitted in this case, along with all
documents produced in discovery, including those provided in discovery subsequent to the filing
ofthis list.
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DATED this

_b_ day of March, 2018.

Alle~::t!

Deputy, Civil Division
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on or about this ~
day of March, 2018, I caused a true and
correct copy of PETITIONER'S AMENDED EXHIBIT LIST to be served upon the following by the
method indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawbo ise.com
shannon@pickenslawbo ise. com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

Allen ~
Deputy, Civil Division
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EXHIBIT A
Petitioner’s
Exhibit Nos.

Description of Exhibit

Page Nos.

Parties
Stipulated

Discovery
Nos.

1

00001

Yes

Exhibit 1

2

Michael Cowan, Curriculum
Vitae
Joe Cox, Resume

Yes

Exhibit 2

3

Brian Stender Resume

Yes

Exhibit 3

4

Property Record Card 9-132017
11-3-2016 County Appraisal

0000200003
0000400005
0000600027
0002800051
0005200257
00258
0025900266

Yes

Exhibit 4

Yes

Exhibit 5

Yes

Exhibit 6

5
6
7

Hyde Valuations, Inc.
Appraisal 1-1-2016
Amy’s Kitchen Sales Data
Appraising Special-Purpose
Industrial Facilities for ad
valorem Purposes
Commercial Big-Box Retail –
A Guide to Market Based
Valuation
Idaho Press Tribune - Fresca
Mexican Foods to Break
Ground on New Caldwell
Location
ESRI Executive Summary
Property Sales News Articles
Seneca Foods Listing

8

9
10

Square Footage Breakdown
HVAC Notes
Property Description of
Chobani
Canyon County and SSI
Communication
CTI-SSI Food Services
Appraisal 1-1-2016 effective
date – Revised

Exhibit 7

0026700327
00328

0032900379
0038000492
0049300504
00505
00506
0050700513
0051400698
0069900744
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Exhibit 10
(Pet. First
Supp.)
Exhibit 1
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Petitioner’s
Exhibit Nos.

Description of Exhibit

Page Nos.

11

0074500822

Exhibit A

14

Whey Cost Information

15

Project Idaho Plan 2016 2
Property
2017 Idaho Personal Property
Declaration
CTI-SSI Food Services
Appraisal 1-1-2016 effective
date – Revised
Michael Cowan Summary of
Changes to CTI-SSI Food
Services Appraisal 1-1-2016
effective date
J. Philip Cook Invoice 23932

0082300827
0082800830
0083100834
0083500908
0090900963
0096401010

Exhibit B

13

J. Philip Cook, Appraisal
Review Dated December 20,
2017
J. Philip Cook, Curriculum
Vitae
J. Philip Cook Invoice 23875

0101101013

Exhibit H

0101401015
0101601097
01098
0109901101
0110201107
01108
0110901117
01118

Exhibit I

01119
0112001152
0115301177
0117801197

Exhibit Q
Exhibit R

12

16
17

18

19
20
21
22

J. Philip Cook Revised
Appraisal
Ontario Plant Site Pictures
Plant Design and Construction

23

CTI Foods Owingsville, KY

24
25

Leprino East and West Plants
Lemoore West Plant Additions
Timeline
New Rural Plant Investments
since 2013
Realty Rates v. Local Data
Colliers 2014 Year-End Real
Estate Market Review
AI Appraisal of Real Estate 12
Edition
AI Appraisal of Real Estate 12
Edition (highlights)

26
27
28
29
30
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Parties
Stipulated

Discovery
Nos.

Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G

Exhibit J
Exhibit K
Exhibit L
Exhibit M
Exhibit N
Exhibit O
Exhibit P

Exhibit S
Exhibit T
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Petitioner’s
Exhibit Nos.

Description of Exhibit

Page Nos.

31

AI Appraising Industrial
Properties
AI Appraising Industrial
Properties (highlights)
Idaho Code § 63-201
Definitions
Idaho Code § 64-4105
Exceptions
Idaho Code § 63-208 Rules
Pertaining to Market Value –
Duty of Assessors
Respondent’s Response to 1st
Set of Interrogatories, Requests
for Admissions and Requests
for Production
Respondent’s Answers and
Responses to Petitioner’s
Amended Second Set of
Interrogatories, Requests for
Admission, and Requests for
Production of Documents and
Supplemental Responses to
First Set of Requests for
Production
Respondent’s First
Supplemental Answers and
Responses to Petitioner’s First
Set of Interrogatories, Requests
for Admission and Requests for
Production of Documents
Respondent’s First
Supplemental Answers and
Responses to Petitioner’s
Amended Second set of
Interrogatories, Requests for
Admission, and Requests for
Production of Documents and
Supplemental Responses to
First Set of Requests for
Production

0119801207
0120801216
0121701221
0122201224
01225

Exhibit U

0122601622

SSI0000100397

0162301703

SSI0039800478

0170401771

SSI0047900546

0177201789

SSI0054700564

32
33
34
35

36

37

38

39
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Exhibit X
Exhibit Y

EXHIBIT A
Page 3 of 4

Page 188

Petitioner’s
Exhibit Nos.

Description of Exhibit

Page Nos.

40

Respondent’s Second
Supplemental Answers and
Responses to Petitioner’s First
Set of Interrogatories, Requests
for Admission [sic] and
Request for Production of
Documents Provided March 1,
2018
Respondent’s Second
Supplemental Answers and
Responses to Petitioner’s First
Set of Interrogatories, Requests
for Admission [sic] and
Request for Production of
Documents Provided March 6,
2018

0179002191

SSI0056500966

0219202195

SSI00728,
SSI00964,
SSI00965,
and
SSI00966

41
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Electronically Filed
3/13/2018 1:49 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV2017-05806

STIPULATION FOR ADMISSIBILITY OF
CERTAIN EXHIBITS

vs.
SSI FOOD SERVICES, INC.,
Respondent
In re: Board of Tax Appeals, Appeal No.
16-A-l 079

COMES NOW, Petitioner, by and through its attorney of record, Canyon County Prosecuting
Attorney Civil Division, and Respondent, by and through its attorney of record, Terri Pickens
Manweiler, and hereby stipulate as follows:
1. Petitioner stipulates to waive any objection as to foundation for admission of documents
numbered as Respondent's Exhibits Nos. 1001-1007 and Nos. 1012-10 14 as pat1 of

STIPULATION FOR ADMISSIBILITY OF CERTAIN EXHIBITS
Page I of2
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Respondent's case in chief. Petitioner does not offer any stipulation as to the weight or
relevance of said exhibits.
2. Petitioner agrees that Respondent's Exhibits Nos. 1008-1011 are patt of the administrative
record lodged with the Court, but does not agree that said exhibits are admissible for
substantive purposes because review is de nova.
3. Respondent stipulates to waive any objection as to foundation for admission of Petitioner's
Exhibits Nos. 1-6. Respondent does not offer any stipulation as to the weight or relevance
of said exhibits.

Agreed by parties as dated below.

M~rc~

7

1 day of _ _ __ _ _ _ , 2018.
DATED this _2._

Allen J. Shoff,
Attorney for Petitioner

DATED this

J3__ day of Ma1ol/'-. _

~

, 2018:

km].~vJ'

Teni Pickens Man~eiler,
Attorney for Respondent
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Electronically Filed
4/11/2018 2:14 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S REVISED
[PROPOSED] FINDINGS OF FACT
AND CONCLUSIONS OF LAW

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent, SSI Food Services, Inc., by and through its attorney of record, Terri Pickens
Manweiler of the firm Pickens Cozakos, P.A., hereby submits the following Revised Proposed
Findings of Fact and Conclusions of Law, attached hereto as Exhibit A.
DATED: April 11, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

RESPONDENT’S REVISED [PROPOSED] FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1

Page 192

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on April 11, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

REVISED [PROPOSED]
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

This matter having come before me, the Honorable Gene Petty, District Judge of the
District Court of the Third Judicial District, State of Idaho, in and for the County of Canyon, for
Trial, Petitioner Brian Stender, Canyon County Assessor was represented by and through his
attorneys, Allen J. Shoff and Bradford Goodsell of the Canyon County Prosecutors Office, and
Respondent SSI Food Services, Inc. was represented by Terri Pickens Manweiler and Shannon
Pearson of the firm Pickens Cozakos, P.A. The court hereby issues the following Findings of Fact
and Conclusions of Law:
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FINDINGS OF FACT
In 2016, Canyon County (the “County”) assessed SSI Food Services, LLC’s, now known
as CTI Foods (“CTI”), property (“Property”) with a land value is $538,830, and the improvements’
value is $17,747,800, totaling $18,286,630. CTI appealed that assessed value, contending that the
correct total value was $6,500,000 as of January 1, 2016. After a full hearing on the matter, the
Idaho State Board of Tax Appeals reduced the assessed value of the Property to $10,000,000.
The subject Property is a food processing plant located in Wilder, Idaho. The facility
includes three (3) contiguous parcels totaling 28.12 acres in size. The subject Property parcel is 24.69
acres and is improved with several buildings. The main plant building, which totals 166,347 square
feet, is comprised of office space, manufacturing space, frozen storage areas, refrigerated dock
space, and some dry storage. The Property is additionally improved with a separate low-cost
manufacturing building that is 21,000 square feet in size, as well as some other warehouse and
storage buildings totaling roughly 27,000 square feet. The facility was originally constructed in 1989
and has been added to over the years. CTI characterized the interior as “hodge podge” due to the
various additions and renovations over the years. Though the facility is workable for its current
use, CTI explained it would be difficult and costly to convert the facility to another use.
CTI purchased the subject facility in 2013 as part of a seven (7) plant purchase. The total
purchase price was roughly $690 million, of which CTI allocated $48.1 million to the physical
plant assets, and the remainder to the investment or business value. A value of $11 million was
attributed to the subject facility, however, CTI doubted the property would sell for such a high
price because of the subject Property’s rural location and the reconfiguration work which would
need to be done to accommodate the needs of a potential buyer. CTI regarded the $11 million
allocation as more of an accounting value.
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For value evidence, CTI provided an independent fee appraisal with a January 1, 2016
effective date of valuation. The appraisal considered all three (3) approaches to value, however,
discarded the Cost Approach because it was deemed too unreliable due to the large amount of
functional and external obsolescence. In CTI’s view, estimating the subject Property’s
obsolescence was too subjective to render a reliable value conclusion. The appraiser relied
primarily on the Sales Comparison Approach, with secondary weight given to the Income
Approach.
Due to the subject Property’s large size and the fact such facilities typically compete in the
national marketplace, the appraiser considered sales and listings from across the country. Eleven
(11) properties, of which seven (7) were recent sales and four (4) were active listings, were
evaluated and compared to the subject Property. The facilities ranged in size from roughly 145,000
to 612,000 square feet. Two (2) of the facilities were located in Idaho, one (1) in Buhl, and one (1)
in Pocatello. The Idaho facilities were notably larger than the subject Property, with the Buhl plant
measuring approximately 612,000 square feet and the Pocatello facility measuring about 476,000
square feet. Overall sale/listing prices ranged from $948,000 to $17.5 million, or between $6.32
and $29 per square foot.
The fee appraiser adjusted the comparables for differences compared with the subject
Property such as location, age, conditions of sale, and other relevant factors. Adjusted price rates
ranged from $7 to $31 per square foot. Though the Pocatello facility, at 476,485 square feet, was
larger than the subject Property, the appraiser regarded the plant as most comparable to the subject
Property on an overall basis. The Pocatello plant sold for $11,125,000, or $23 per square foot, in
November 2014. The adjusted price was $29 per square foot. With primary weight given to the
Pocatello sale, the appraiser concluded a value of $30 per square foot for the subject Property, or
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a rounded total value of $6,500,000.
Though facilities like the subject Property are not typically leased, the appraiser did find
some lease information toward developing an Income Approach Valuation. The appraiser
considered lease information on fourteen (14) food processing facilities. The leased properties
ranged in net rentable area from approximately 69,000 to 695,000 square feet, and lease rates
varied from $2.50 to $6.95 per square foot. The appraiser concluded a lease rate of $3.25 per square
foot for the subject Property, which was noted to be 85% of the median indicated by the lease
comparables. Due to the subject Property’s rural location and distance from Interstate 84, the
appraiser determined a downward adjustment was needed, so utilized a lease rate less than the
median rate. Vacancy and expense rates were described as typical for larger facilities like the
subject Property leased on a triple net basis. Applying a 9.5% capitalization rate to the net operating
income, the appraiser determined a rounded total value of $6,100,000 for the Property.
In reconciling the two (2) value indications, the appraiser explained primary weight was
afforded the Sales Comparison Approach due to the relatively large number of recent sales and
listings of similar type property. The Income Approach was characterized as the weaker of the two
(2) approaches in this case so was used primarily to test the reasonableness of the conclusion
reached under the Sales Comparison Approach. The final value conclusion was $6,500,000.
The County, through its in-house tax appraiser, likewise considered all three (3) approaches
to value, and also like CTI, relied on two (2) in developing its value conclusion. The Income
Approach was excluded due to a lack of leasing information for industrial food processing plants.
The County equally weighted the values reached in both the Cost and Sales Comparison
Approaches.
The County’s Cost Approach first developed a land value estimate based on four (4) sales
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of vacant industrial and agricultural parcels. The sales varied in size from 5.85 to 50 acres. Sale
prices were between $311,359 and $1,513,000, or between $0.69 and $1.35 per square foot. The
County applied a 2% per month upward time adjustment, which resulted in adjustments to the sale
prices ranging from 10% to 40%. The County also made adjustments for size/shape and location.
Gross adjustments ranged from 35% to 90%. Adjusted sale prices were between $0.80 and $0.95
per square foot. The County concluded a value of $0.80 per square foot, or $845,000, for the
subject Property’s land.
Turning to the value of the improvements, the County relied strictly on local cost data
obtained from the relatively recent construction of four (4) industrial facilities in Idaho. The
County explained higher construction costs are typically associated with manufacturing/office
space, compared to lesser costs for dry or cold storage areas. As such, the County contended it was
necessary to separately value the storage areas apart from the rest of the main plant. For the cold
storage area, the County relied on cost data from the 2009 construction of a local cold storage
facility. Construction costs were roughly $1.9 million, or $95 per square foot. The County used a
rate of $75 per square foot for cold storage space in its analysis. Though details were not shared,
the County stated construction costs for dry storage in the local area run approximately $50 per
square foot.
Using the above rates for the cold and dry storage areas, the County adjusted the local cost
data. Construction costs prior to removing values for cold and dry storage areas ranged from
$21,953,370 to $157,039,103. After removing the cold and dry storage values, adjusted costs were
between $21,653,370 and $124,113,103, or from $202 to $536 per square foot. Using these four
(4) data points, the County performed a linear regression analysis. Based on the subject Property’s
size, the County concluded a replacement cost new (RCN) estimate of $480 per square foot, or
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$41,877,870 for Plant 1 and 2. After applying physical depreciation factors, the County determined
a total depreciated cost for the main plant of $27,972,691, or $168.16 per square foot. Though the
source of the information used to determine value rates was unclear, the County concluded a RCN
of $1,851,000, with depreciation at $421,356, for a total depreciated cost of $1,277,644. Adding
the above values together, the County calculated a total RCN at $44,636,270, with physical
depreciation at $14,451,494.
The County next considered whether the subject Property suffered from functional or
economic obsolescence issues. Pointing to the subject Property’s production history, the County
concluded there was no economic obsolescence adjustment needed. Again, noting the subject
Property is an operational plant, the County contended there are no functional issues affecting the
plant’s ability to operate. That being said, the County did find a 25% functional obsolescence
adjustment related to the potential capability of making future expansions to the facility, up from
its original assessment of only 10% functional obsolescence before the Board of Tax Appeals.
After the obsolescence adjustment, the County determined a combined improvements’ value of
$19,025,708, and a land value of $845,000, for a total value of $19,870,000.
For the Sales Comparison Approach, the County relied on information concerning four (4)
improved industrial sales from 2014. Sale No. 1 was formerly a 345,974 square foot computer
manufacturing facility located in Nampa. The property sold for $7,435,560. After purchasing the
property, the buyer converted the facility into a food processing plant, which the County estimated
cost roughly $20 million. Sale No. 2 was a 200-acre tract in Ontario, Oregon, of which fifty (50)
acres were dedicated to supporting the prior food processing operation. At the time of sale, the
plant had been out of operation for two (2) years. The facility includes roughly 60,000 square feet
of manufacturing space, 61,000 square feet of cold storage, and 161,000 square feet of dry storage.
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The property sold for $10,745,000. Sale No. 3 was an active beverage distribution facility at the
time of purchase. The 243,353 square foot facility was constructed in 2004. The property sold for
$10,376,405. Lastly, Sale No. 4 was the same Pocatello sale used in CTI’s fee appraisal. The
476,485 square foot food processing plant sold for $11,125,000. Though details were not provided,
the County contended the buyer spent roughly $25 million in tenant improvements after the
purchase.
The County analyzed the four (4) above sales and made adjustments to the sale prices
for differences compared to the subject Property. The first adjustment was an upward 1% per
month time adjustment to bring the sale prices current to the January 1, 2016 assessment date.
The County also made “sale condition” adjustments, though it was not clear why or how the
specific adjustments were determined. These adjustments increased the sale prices from between
$7,435,560 and $11,125,000 to between $10,632,851 to $15,130,000. The County’s other
adjustments were for size, location, building quality, and tenant improvements. The result was
adjusted sale prices ranging from roughly $26,866,000 to $34,500,000, or from $81 to $112 per
square foot. The County concluded a value of $100 per square foot, or $18,017,000, for the
subject Property’s manufacturing, office, and cold storage areas. Adding a value of $524,000
for the auxiliary improvements yielded in a total value conclusion of $18,541,000. Giving equal
weight to both approaches, the County’s final reconciled value conclusion was $19,500,000.
At trial, the County introduced a second appraiser not previously disclosed to CTI. That
appraiser, an out-of-state appraiser, conducted a Review Appraisal of CTI’s appraisal, as well
as determining his own conclusion of value. For his Review Appraisal, the appraiser was paid
in excess of $45,000. His Review Appraisal used the Sales Comparable Approach and the Cost
Approach to come up with his value. The appraiser used the same sales comparisons as the
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County tax appraiser, as well as some of those relied upon by CTI. However, the appraiser also
added in unexplained and unsupported upward adjustments for “after sale expenditures” for the
sale comparisons. For example, for the most reliable comparable, the Pocatello facility, the
appraiser simply assumed that the after sale expenditures equaled $25,000,000, because he “read
it in a newspaper article that the company expected to pay that much after sale.” He also relied
solely on the information from the County tax appraiser rather than doing his own independent
research.
Furthermore, for his Cost Approach analysis, the County’s appraiser relied on CTI’s
appraiser’s rental rates and market data in the Income Approach to complete his cost approach.
At trial, the appraiser testified that he felt these rental rates and market data were unreliable for
the Income Approach, yet he used those rates to conduct his Cost Approach. At the end of his
approach, he concluded a total value of the Property to be $17,000,000, up from an earlier
version of his conclusion of value of $15,500,000.
The Property’s total assessed value for January 2016 is $10,000,000, as a result of the
Board of Tax Appeal’s Final Decision and Order on March 31, 2017.
CONCLUSIONS OF LAW
Idaho Code § 63-205 requires taxable property be assessed at market value annually on
January 1; January 1, 2016 in this case. Market value is defined in Idaho Code § 63-201, as,
“Market value” means the amount of United States dollars or equivalent for which,
in all probability, a property would exchange hands between a willing seller, under
no compulsion to sell, and an informed, capable buyer, with a reasonable time
allowed to consummate the sale, substantiated by a reasonable down or full cash
payment.
Market value is estimated according to recognized appraisal methods and techniques.
There are three (3) primary methods for determining market value, the sales comparison approach,
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the cost approach, and the income approach. Merris v. Ada County, 100 Idaho 59, 63, 593 P.2d
394, 398 (1979). Both parties considered all three (3) approaches, however, relied on two (2) in
reaching their respective value conclusions.
CTI’s fee appraisal focused on the Sales Comparison and Income Approaches. The Cost
Approach was deemed too unreliable due to the older age of the subject Property and the lack of
support for accurately estimating potential functional and economic obsolescence. The appraiser’s
Sales Comparison Approach considered information related to eleven (11) recent sales and active
listings. Though this is a good amount of information, four (4) of the properties considered were
active listings. Actual sales are preferred in the Sales Comparison Approach. Also, nine (9) of the
properties considered sold well below the $6.5 million value concluded for the subject Property,
which indicates the considered properties were mostly inferior to the subject Property. To account
for this, the appraiser applied some large adjustments in order to make the properties comparable
to the subject Property.
The County also relied on Sales Comparison Approach. The County provided information
regarding four (4) sales from 2014, however, one (1) of the sales involved a beverage distribution
facility, which the parties agree is not comparable to the subject Property. The remaining sales
were food processing properties more similar to the subject Property type, however, their
comparability to the subject Property was questionable as evidenced by the magnitude of the
County’s adjustments which overall ranged from roughly +300% to +480%. The County
contended the adjustments were proper because at the time the industrial properties were sold, they
were in need of significant reconfiguration and updating work to become active food processing
operations. The County simply took the total costs, the sources of which are unknown, of the tenant
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improvements for each sale and added them to the respective sale prices, which in the case of Sale
Nos. 1 and 4 were reportedly $20 million and $25 million, respectively.
The County’s adjustment analysis is flawed. Though no details at all were shared regarding
the work done to the sale properties after they were purchased, it is reasonable to assume the
renovations included more than just the minimum work needed to begin operations. The County’s
analysis completely disregarded the fact the sale properties were likely superior to the subject
Property after the renovations were finished. In essence, the County compared the subject Property
to new state-of-the-art food processing plants, even though the subject Property is an older facility
with noted deficiencies. To not adjust, or even consider adjustments in this regard was difficult for
this Court to accept.
CTI’s Income Approach is consistent with industry application for valuing properties of
this kind. The parties agreed special-use industrial properties like the Property are not typically
leased to unrelated entities. Rather, such properties are typically owner-occupied and operated.
This makes the rental-based Income Approach more difficult because there is not a lot of
information concerning appropriate lease rates. CTI’s appraiser did find a number of leased
industrial facilities. CTI’s appraiser concluded that the Income Approach value of the Property
was $6,100,000. The County offered no evidence to refute CTI’s Income Approach calculation.
Turning to the County’s Cost Approach, this Court has serious concerns. Most troubling
was the County’s reliance solely on recent construction costs from only four (4) local industrial
facilities. The Court agrees it is proper to consider local construction costs, however, in this case,
the County failed to consider anything else. This is particularly problematic when exactly one-half
(1/2) of the County’s data points to a RCN of roughly $475 per square foot, and the average of the
other two (2) data points is approximately $213 per square foot. On its face the data is conflicting,
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and the County did not attempt to adjust or otherwise account for the obvious differences. It is
apparent to the Court the two (2) higher cost facilities consist of more than just “four walls and a
floor” as characterized by the County. Of course, with no details regarding the work done or the
level of interior finish, it is impossible for the Court to understand the reason for the widely
divergent cost numbers. Of further concern was the County’s attempt to develop a linear regression
model using just these four (4) sales. A regression model based on so few data points fails even
minimum standards of statistical reliability.
Taking a look at the Review Appraisal presented by the County by an out-of-state
appraiser, who was paid a hefty amount to conclude the Property was valued at $17,000,000, this
Court deems that opinion to be unreliable and biased. Given the many conflicting statements at
trial, the lack of any independent investigation into the market data relied upon, and the sheer
amount of money paid to the appraiser, this Court concludes his opinion of value to be without
merit and was not considered in making these Findings and Conclusions.
Idaho Code § 63-511 places the burden on Appellant to prove error in the subject Property’s
assessed value by a preponderance of the evidence. In this instance, the Court finds the burden of
proof unsatisfied by the County to increase the assessed value of the Property to $19,500,000. The
Court further finds that CTI proved by a preponderance of evidence that the value of the Property
should more appropriately be assessed at $6,500,000. Thus, it is hereby concluded that the
Property’s market value is $6,500,000 million as concluded by CTI.
FINAL ORDER
In accordance with the foregoing Final Decision, IT IS ORDERED that the decision of the
Board of Tax Appeals concerning the subject parcel be, and the same hereby is, MODIFIED to
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reflect a decrease in the value of the improvements to $5,961,170, with no change to the $538,830
land value, for a total value of $6,500,000.
IT IS FURTHER ORDERED, pursuant to Idaho Code § 63-1305, any taxes which have
been paid in excess of those determined to have been due be refunded or applied against other ad
valorem taxes due from CTI.
Idaho Code§ 63-3813 provides that under certain circumstances the above ordered value
for the current tax year shall not be increased in the subsequent assessment year.
DATED:

.

Honorable Gene Petty
District Judge
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CLERK’S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on
document was served as follows:

, a true and correct copy of the foregoing

Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Attorneys for Respondent






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org






First Class Mail
Facsimile 208.954.5099
Hand delivery
Email/iCourts – terri@pickenslawboise.com
shannon@pickenslawboise.com

CHRIS YAMAMOTO, Clerk of the Court

By
Deputy Clerk
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Electronically Filed
4/11/2018 2:14 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S CLOSING
ARGUMENT

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc., by and through its attorney of record, Terri Pickens
Manweiler of the firm Pickens Cozakos, P.A., submits the following Closing Argument in
accordance with the Court’s order following the close of evidence at the trial in this matter.
I. INTRODUCTION
SSI Food Services, Inc., now known as CTI Foods (“CTI”) is the owner of the property
located at 22303 U.S. Highway 95, Wilder, in Canyon County, Idaho (“Property”). This is an
appeal by the Canyon County Assessor’s Office (the “County”) of the decision of the Idaho Board
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of Tax Appeals (the “Board”) entered on March 31, 2017, and the denial of the County’s Motion
for Reconsideration entered on May 3, 2017. The Board determined the market value of the
Property to be $10,000,000 for real property tax assessment purposes.
Idaho Code § 63-3812 allows a party aggrieved by a final decision of the board of tax
appeals to appeal the decision to the district court. Pursuant to Idaho Code § 63-3812, the appeal
may be based on any issue presented to the board of tax appeals. On a Petition for Judicial Review,
as in the case at hand, the District Court determines the appeal in a trial de novo, without a jury, in
the same manner as if it were an original proceeding. The petitioner has the burden of proof that
the board of tax appeals failed to reach the correct determination of value.
In this appeal, the County filed its Petition for Judicial Review on May 25, 2017 and is
asking this Court to disregard the $10,000,000 assessment for the Property decided by the Board
and instead, determine that the market value of the Property is $17,000,000. CTI countered that
the market value of the Property should be $6,500,000. Trial was held on March 20, 2018 and
March 21, 2018 and the following individuals were called by, and testified on behalf of, CTI:
David Kubosumi (CTI Plant Engineer), Paul Hyde (CTI Expert Appraiser), and David Smith (CTI
Tax Consultant).
II. STATEMENT OF FACTS
A. History of the CTI Property.
The CTI Property consists of a 215,635 square foot food services manufacturing plant with
multiple buildings, including some low-cost equipment storage and warehouse buildings, located
on three contiguous parcels of land totaling 28.120 acres. The buildings that comprise the original
plant were constructed in 1988 and 1989 by the J. R. Simplot Company to process beef from its
cattle operation. The Simplot Company later decided to get out of the beef processing portion of
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the business and sold the plant to its management team. Later the plant was sold to private equity
firms as the business expanded. The latest sale was in 2013 to CTI.
CTI currently uses the Property as a food processing facility. The plant was constructed
specifically in order to process meat and it has been added onto and remodeled numerous times since
the original building was constructed in 1988; its interior is essentially a “hodge podge of different
lines and rooms and would want to change 90% of the functional layout to become an ideal
facility.” (Trial Testimony of Dave Kubosumi and Paul Hyde). The facility has a workable layout
for its current use processing mostly out-of-state sourced raw meat that is trucked into Wilder to
produce quick frozen burgers, beef and chicken fajitas, and other related meat products that are
then trucked out-of-state for sale to large fast food chains and quick service restaurants all over the
United States. However, if these specific products were to be manufactured at another either more
centrally located, or technologically efficient, or taxpayer friendly location and no longer
manufactured in Wilder, Idaho, this Property would require a complete remodel at an economically
prohibitive cost to convert to some other manufacturing use. The inefficient layout of the facility
does not lend itself at all to a distribution type use. Given its construction and layout,
noncompetitive distance to low-cost transportation lanes, employment supply-constrained rural
location, and age of the Property make it unsuitable for distribution or other manufacturing. Given
its 30 year age, somewhat remote nature of the location, outdated construction quality, and inherent
inefficiency from remodels, the facility has considerable functional and external obsolescence.
Identifying obsolescence from all causes is one of the most difficult problems in appraising and is
impossible to reliably come up with for this Property. (Testimony of Paul Hyde).
The Property was acquired in 2013 by CTI and prior to that, it was owned by another private
equity investor. A valuation of substantially all of the assets which were acquired in the business
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acquisition to allocate the purchase price was completed by Murray Devine Valuation Advisors of
Philadelphia, PA as of June 28, 2013 to allocate the purchase price for accounting purposes. (Trial
Exhibit 1004). The purchase price for the company was $690.0 million of which $48.1 million was
allocated to the seven plants located in various states included in the purchase. The Property was
valued at $14.75 million however, this value included 553 acres of farm land, some other parcels,
and the improvements on them. Dave Kubosumi, David Smith, and Paul Hyde all testified at trial
that there were improvements on the unrelated land and for that reason, the portion of the Property
subject to this tax appeal was valued at $11,000,000 for purposes of the 2013 purchase price
allocation. It is important to note that the definition of value in the report related to real property
was “Use Value.” (Trial Exhibit 1004, p. 32). “’Use Value’ is defined as: The value a specific
property has a for a specific purpose. In estimating value, the appraiser focuses on the value the
real estate contributes to the enterprise of which it is a part, without regard to the highest and best
use of the property or the monetary amount that might be realized from its sale.” (Trial Exhibit
1004, p. 32). Mr. Hyde testified at trial that he doubted the Property would sell for such a high
price if put on the open market between a buyer and seller as the $11 million figure was simply an
accounting value.
B. The Board of Tax Appeals Process.
In 2016, the subject year of this tax appeal, the assessed value of improvements on the
Property as shown in Canyon County records was $17,747,800. Combined with the assessed value
of the land of $538,830, the concluded value according to the Canyon County Assessor’s Office
was $18,286,630, which equates to over $85 per square foot. CTI appealed this value to the Board
of Equalization, which was immediately directed to the Board. (Trial Testimony of David Smith,
Trial Exhibits 1006, 1007, 1008, and 1009). Throughout that process, CTI hired MAI and Idaho
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Certified General Appraiser, Paul Hyde, to conduct an appraisal of the Property to determine its
market value. Mr. Hyde did so and determined that the market value of the Property on January
1, 2016 (the relevant time period) was $6,500,000. (Trial Exhibit 1001). At that time, the County,
through its in-house tax appraiser, Michael Cowan, determined that the market value of the
Property was much higher than even the assessed value, and Mr. Cowan issued a report in
November 2016 that concluded the value of the Property was $23,000,000 (Trial Exhibit 1012).
After the hearing in November 2016, the Board issued is Final Decision and Order on
March 31, 2017 (Trial Exhibit 1010), valuing the Property at $10,000,000. The County then
petitioned the Board to reconsider its decision. In the Board’s Order Denying Reconsideration,
dated May 3, 2017, the Board states, “The Board believes it understands the facts of record and
pertinent law. In this instance, we find no compelling reason to grant reconsideration or
rehearing.” (Trial Exhibit 1011, p. 2) (emphasis added). The County sought Judicial Review which
resulted in the present action.
C. The County’s Petition for Judicial Review.
After the Petition for Judicial Review was filed, but before the trial, Mr. Cowan revised his
November 2016 appraisal report for the Property. In November of 2017, Mr. Cowan issued an
amended determination of value in the amount of $19,500,000, based on the identical facts in his
first report, including but not limited to the exact numbers, comparable sales, construction costs,
etc., but he made only one change. Mr. Cowan modified the “functional obsolescence” of the
Property to be 10% in his 2016 report, but he raised that number to 25% in his 2017 report (Trial
Exhibit 1013).
Also, in November of 2017, the County hired an out-of-state appraiser, Philip J. Cook to
review Mr. Cowan’s report and Mr. Hyde’s report. After invoicing, and presumably being paid
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well over $45,000 by the County, Mr. Cook determined in December 2017 that the market value
of the Property was $15,500,000, and then changed his valuation to $17,000,000 by the time of
trial.

This Court must determine what the market value of the Property was on January 1, 2016,

and CTI submits that the value was $6,500,000, which constitutes what a willing buyer might
actually pay for the Property in the real estate market on January 1, 2016.
III. ARGUMENT
A. Legal Standard
The County, as the petitioner, must prove by a preponderance of the evidence that this
Court should almost double the Board’s determination of market value from $10,000,000 to
$19,500,000. The County has not met their burden.
Idaho Rule of Civil Procedure 84 governs the judicial review of state agency actions. Under
IRCP 84(e)(2), the “scope of judicial review on petition from an agency to the district court shall
be as provided by statute.” Subsection (e)(1) of IRCP 84 directs that “[w]hen the statute provides
that review is de novo, the appeal shall be tried in the district court on any and all issues, on a new
record.”
Idaho Code § 63-3812 applies when a party who appeared before the board of tax appeals
is aggrieved by a board of tax appeals decision and appeals to the district court. Idaho Code § 63812 states the appeal shall be taken and perfected according to IRCP 84, and addresses the scope
of review as follows:
Whenever any taxpayer, assessor, the state tax commission or any other party
appearing before the board of tax appeals is aggrieved by a decision of the board of
tax appeals or a decision on a motion for rehearing, an appeal may be taken to the
district court located in the county of residence of the affected taxpayer, or to the
district court in and for the county in which property affected by an assessment is
located.
(a) The appeal shall be taken and perfected in accordance with rule 84 of the Idaho
rules of civil procedure.
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…
(c) Appeals may be based upon any issue presented by the appellant to the board
of tax appeals and shall be heard and determined by the court without a jury in a
trial de novo on the issues in the same manner as though it were an original
proceeding in that court. The burden of proof shall fall upon the party seeking
affirmative relief to establish that the decision made by the board of tax
appeals is erroneous. A preponderance of the evidence shall suffice to sustain the
burden of proof. The burden of proof shall fall upon the party seeking affirmative
relief and the burden of going forward with the evidence shall shift as in other civil
litigation. The court shall render its decision in writing, including therein a concise
statement of the facts found by the court and conclusions of law reached by the
court. The court may affirm, reverse or modify the order, direct the tax collector
of the county or the state tax commission to refund any taxes found in such appeal
to be erroneously or illegally assessed or collected or may direct the collection of
additional taxes in proper cases.
I.C. § 63-3812 (emphasis added).
The Board made well-reasoned Findings of Fact and Conclusions of Law, and entered its
Order stating the market value of the Property was $10,000,000. (Trial Exhibit 1010). At trial,
the County did not introduce additional evidence via comparable sales, construction costs, market
evidence, or market data that the Board did not have at its disposal when it made its decision.
Instead, the County merely added a very well-paid hired-gun from Utah to support Mr. Cowan’s
report (modified from $23,000,000 to $19,500,000 of course). The underlying information that
was presented to this Court is the same, and therefore, the County failed to meet its burden to
establish “that the decision made by the board of tax appeals is erroneous.” I.C. § 63-3812
(c) (emphasis added).
The legal issues central to this case include the applicability of the appropriate standards
for valuing real property for tax assessment purposes. As such, Idaho requires that all taxable
property be assessed annually at market value on January of the relevant tax year. Market value is
defined in Idaho Code § 63-201 as:
“Market value” means the amount of United States dollars or equivalent for which,
in all probability, a property would exchange hands between a willing seller, under
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no compulsion to sell, and an informed, capable buyer, with a reasonable time
allowed to consummate the sale, substantiated by a reasonable down or full cash
payment.
Generally, all real property subject to property taxation must be assessed annually at market
value as of 12:01 a.m. on the first day of January in the year in which such property taxes are
levied. I.C. § 63-205(1). Market value is to be determined according to the requirements of Title
63, Idaho Code, and rules promulgated by the Tax Commission. Id. Rule 217 of the Property Tax
Administrative Rules adopted by the Tax Commission provides that when assessing real property,
the assessor shall consider the sales comparison approach, the cost approach, and the income
approach. IDAPA 35.01.03.217.02. In addition, Idaho Code § 63-208 provides that “the actual
and functional use shall be a major consideration when determining market value for assessment
purposes.”
At issue in this case is what is meant by the phrase “actual and functional use” versus what
the County alleges as “value in use.” The legislature has not defined the phrase “actual and
functional use.” When interpreting a statute, courts begin with the literal words of the statute,
giving the language its plain, obvious and rational meaning. Thomson v. City of Lewiston, 137
Idaho 473, 50 P.3d 488 (2002). The goal is to give effect to the purpose of the statute and the
legislative intent in enacting it, which may be implied from the language used or inferred on
grounds of policy or reasonableness. Id. However, the Board deals with this issue of actual and
functional use for each real property case it hears. The Board further emphasized its understanding
of the law and the application of actual and functional use in its original Decision and Order (Trial
Exhibit 1010) as well as its Order Denying Reconsideration (Trial Exhibit 1011).
Real property is typically valued at its highest and best use. The Senator, Inc. v. Ada County
Board of Equalization, 138 Idaho 566, 670, 67 P.3d 45, 49 (2003). That determination takes into
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consideration the uses that are legally permissible, physically possible, financially feasible,
maximally profitable, and reasonably probable in order to arrive at the highest value for the
property. Id. The highest and best use of real property may not be its present use, or the use for
which any of its improvements were designed. Id. The Idaho Supreme Court further analyzed
“actual and functional use” along with the legislative history as to why it is now used for
determining values for taxation, and determined:
In 1971 the legislature added to what was then Idaho Code § 63-202 (the forerunner
of Idaho Code § 63-208) the requirement that “the actual and functional use shall
be a major consideration when determining market value of commercial and
agricultural properties.” Ch. 317, § 1, 1971 Idaho Sess. Laws 1264. In 1996, the
legislature repealed former Idaho Code § 63-202 and enacted Idaho Code § 63-208,
which retains the requirement that the actual and functional use shall be a major
consideration when assessing real property, but it does not limit that requirement to
commercial and agricultural properties. Ch. 98, §§ 1 & 3, 1996 Idaho Sess. Laws
308, 309, 318-22. It is apparent that the legislature inserted this requirement so that
real property would not automatically be appraised at its highest and best use. See
Fairway Development Co. v. Bannock County, 113 Idaho 933, 750 P.2d 954 (1988)
(distinguishing cases from other jurisdictions because statutes in those jurisdictions
required that real property be assessed according to its highest and best use rather
than its actual and functional use). Although the actual and functional use may be
the highest and best use, the two phrases are not meant to be synonymous.
The word “actual” means: “1. existing in act or fact; real: an actual case of treason;
actual expenses; an actual hardship. 2. existing now; present; current: the actual
position of the moon.” WEBSTER'S NEW UNIVERSAL UNABRIDGED
DICTIONARY 15 (1989 Barnes & Noble, N.Y.) The word “functional” means: “1.
of or pertaining to a function or functions: functional difficulties in the
administration. 2. having or serving a utilitarian purpose; capable of serving the
purpose for which it was designed: functional architecture; a chair that is functional
as well as decorative.” Id. at 574. Considering the definitions of “actual” and
“functional” and the legislature’s apparent purpose in adding that requirement, the
actual and functional use of real property is its existing use and the use for which it
was designed or intended.
Id., 138 Idaho at 670, 67 P.3d at 49.
Furthermore, when determining the market value, what is being valued for assessment
purposes is the real property, not the business being operated on the real property. Id. Finally,
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goodwill of the operating business is specifically exempt from taxation. I.C. § 63-602L.
B. CTI’s Argument
As was mentioned at the outset of the trial, this was a case of competing expert witnesses
regarding the actual market value of the Property as of January 1, 2016. CTI has consistently
relied upon Idaho State Certified General Appraiser Paul Hyde, ASA-BV, ASA-M&E, ASA-RP,
MAI, of Hyde Valuations, Inc., whose office is located in Canyon County, for assessing the market
value of the Property. The County has consistently relied upon its in-house appraiser, Michael
Cowan, no designations, as its expert for assessing the market value of the Property. Ninety days
prior to trial, the County presented its out-of-town expert, Philip J. Cook, to offer support to Mr.
Cowan’s position. It is apparent, based upon his testimony and report, that Mr. Cook relied wholly
on data from the County as well as the County’s erroneous interpretation and application of the
term “actual and functional use.”
Mr. Hyde testified that the market value of the Property on January 1, 2016, was
$6,500,000. While Mr. Cowan originally asserted the market value of the Property was
$23,000,000, at trial he testified that he believed the market value of the Property was actually
$19,500,000 as of January 1, 2016. The discrepancy in Mr. Cowan’s values did not come from
new evidence, but rather, Mr. Cowan admitted that he simply modified his percentage of functional
obsolescence of the Property from 10% up to 25%, completely subjectively. Cowan testified that
he “perceived” the CTI plant as 75% of the functionality of the JR Simplot french fry plant.
CTI obviously disagrees with Mr. Cowan’s conclusions and believes that the application
of the methodology by Mr. Cowan is not in compliance with the standards of generally accepted
appraisal practice commonly used by certified general appraisers in the State of Idaho. Mr. Cowan
tried to establish that the standard of value that should be used in property tax assessments is “use
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value” or “value in use” rather than market value by claiming that these very different standards
of value are identical. At trial, Mr. Hyde spent an inordinate amount of time trying to explain the
difference between the two and why Cowan’s approach was incorrect. Mr. Hyde, the highly skilled
and credentialed MAI and Certified General Appraiser is more likely correct on the applicability
of the industry standards for distinguishing the two. Additionally, the Board, which is tasked with
hearing real property appeals every year and which has a full understanding of Idaho assessment
and tax law, determined that Mr. Cowan’s interpretation of “actual and functional use” was not
correct.
i. The Cost Approach
Mr. Cowan uses two of the three standard approaches to value, the Cost Approach and the
Sales Comparison Approach. Mr. Cowan claimed to have considered the Income Approach but
concluded it not to be applicable citing lack of data. Mr. Hyde and Mr. Cowan fundamentally
disagree on using the Cost Approach to determine the market value of the Property. Given the age
of the facility, Mr. Hyde opined that the Cost Approach is an ineffective method of determining
market value. Nevertheless, Mr. Cowan relied heavily on this approach. In the application of the
Cost Approach, Mr. Cowan used four land sales all of which were in Caldwell, not Wilder Idaho.
Very large, subjective adjustments were made to attempt to reach a conclusion of value for the
land in Wilder. The construction costs for the Property on a replacement cost new basis, were
obtained by using data from four food processing plants built in Nampa, Twin Falls, and Caldwell,
Idaho. Two of the plants were small additions to a larger facility and the other two were “state of
the art” plants which were built to suit the specific desires and requirements of a particular user.
Additionally, large subjective adjustments were made by Mr. Cowan, and a regression
analysis was used with only four data points was used. The replacement cost new Mr. Cowan
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developed is considerably higher than the cost of new construction set forth in the Marshall
Valuation Service cost manual; a data source used by many appraisers. In fact, Mr. Cowan’s
sources do not in any way resemble the subject Property.
Another primary concern with the application of the Cost Approach is the determination
of the amount of depreciation made by Mr. Cowan. Mr. Cowan used straight line depreciation for
the improvements and then pulled out of the air, two amounts for functional obsolescence deciding
that a combined amount of 25% (10% previously) was appropriate. This again is a totally
subjective decision with no support. In short, the value conclusion reached using the Cost
Approach is based on a highly questionable land value, highly questionable cost data, and
functional obsolescence based on an unsubstantiated wild guess.
ii. The Sales Comparison Approach
Mr. Hyde and Mr. Cowan also disagreed on the practical application of the Sales
Comparison Approach. Mr. Cowan uses a modified Sales Comparison Approach that he calls an
“improved paired sales analysis” and concludes that improved industrial sales should be adjusted
by 1% a month (12% a year) for what he calls a time adjustment. (Trial Exhibit 1013). This
dramatic increase adjustment is not supported by the market conditions in Wilder, Idaho for
industrial properties, thus the adjustment is not supported by any evidence. Mr. Cowan’s
aggressive adjustment of 12% per year in increased sales prices based on the passage of time is
not in line with the industry approach. Rather, the standard in the industry is to rely on market
conditions, not simply the passage of time. Therefore, Mr. Cowan’s ultimate conclusions of value
using the Sales Comparison Approach are flawed.
In addition, Mr. Cowan also made a second adjustment to the sales comps, what he calls
“sale condition,” likely because three of the four sales he relied upon were what he calls “dark or
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liquidation sales.”

Mr. Cowan’s creative adjustment for “dark or liquidation sales” is not

supported by any commonly used appraisal methodology in the industry. Mr. Cowan then made
very large adjustments for what he calls adjusting from a “dark” plant to a “value-in-use.” Again,
Mr. Cowan distorts the methodology, rendering it incongruent with the generally accepted
practices in the industry to reach a conclusion of value using the Sales Comparison Approach.
Furthermore, in the application of the Sales Comparison Approach, Mr. Cowan used four
sales - two food processing facilities, one Micron plant, and one beverage distribution center. Mr.
Cowan made a number of very large subjective adjustments including an unheard of massive
adjustment that he calls “TI Conversion to Food Processing” which represents the amount that the
buyers of the properties purportedly spent to convert the property purchased for their own use as a
food processing facility modified to meet their specific needs. The prices that were actually
negotiated between the buyer and seller and ultimately paid in each of Mr. Cowan’s sales were
$21.94/sf, $30.07/sf, $42.64/sf, and $23.35/sf. These are square footage prices paid which are not
even close to the $85/sf assessed value, and subsequent $90.43/sf if Mr. Cowan’s $19,500,000
value is used. Literally, Mr. Cowan adjusted each property for every single dollar spent after the
sale, whether it actually increased the market value or not. Mr. Cowan called this value, after
conversion and after other adjustments, the “value in use” effectively almost doubling the purchase
prices actually paid for the facilities of $7.4 million ($21.49/sf), $10.7 million (30.07/sf), $10.4
million (42.64/sf), and $11.1 million ($23.35/sf). This creative adjustment for “value-in-use” is
not supported by the commonly used appraisal methodology in the industry to determine market
value, rendering Mr. Cowan’s conclusions of value meaningless.
Mr. Cowan incorrectly applied both the Cost Approach and Sales Comparison Approach
resulting in neither approach providing a reasonable indication of market value for the Property.
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Mr. Cowan mistakenly believes that “value-in-use” is the same as market value. Thus, the
County’s expert report prepared by Mr. Cowan is greatly flawed and violates the regular and
customary practices employed by real estate appraisers practicing in the State of Idaho. Mr.
Cowan’s conclusion of value of $19,500,000 for the subject Property as of January 1, 2016 is totally
without merit, as it grossly overvalues the Property.
Mr. Cowan also ignored the actual sale of the Property in 2013. The purchase price of $11
million for the real property is based on an allocation of an investment value purchase by a large
company --- purchase of seven plants, all equipment, and the intangible assets included in the
purchase of an operating company. In such transactions, both the buyer and the seller must agree
on the allocation of the price. This $11 million actual allocation of the purchase price should
provide a ceiling, i.e. the maximum amount of the possible market value.
At the trial, Mr. Hyde testified regarding his own appraisal of the Property (Trial Exhibit
1001).

Mr. Hyde used the Sales Comparison Approach and the Income Approach, while

determining that the Cost Approach was too subjective for the Property given the age of the
building and its obvious extensive levels of functional obsolescence and special purpose use. Mr.
Hyde also testified regarding his Review of Expert Appraisal of Michael Cowan (Trial Exhibit
1002) and his Review of Expert Appraisal of Philip J. Cook (Trial Exhibit 1003). Mr. Hyde
concluded that the approach and value used by Mr. Cowan is his expert report were not credible.
Mr. Hyde further testified that the way Mr. Cowan applied the appraisal methodology is contrary
to the usual and customary approaches employed by certified general appraisers in the State of
Idaho.
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iii.

Mr. Cook’s Appraisal

Mr. Hyde further went on to identify the deficiencies in Mr. Cook’s appraisal. Mr. Hyde
noted that Mr. Cook used Mr. Hyde’s rental and lease data and capitalization figures in Mr. Cook’s
Cost Approach, but Mr. Cook contradicted himself by saying that same data was not reliable to
make an objective determination of value under the Income Approach. Essentially, Mr. Cook
wants this Court to believe that the rental and lease data can be reliable for Mr. Cook to use in his
“sanity check” under the Cost Approach, but the exact same rental and lease data cannot be reliable
for Mr. Hyde’s “sanity check” under the Income Approach.
Given the conflicting approaches, this Court should look at the main reason why Mr.
Cowan determined his value at $19,500,000; Mr. Cowan is simply unqualified to properly apply
any of the generally accepted approaches required under Idaho law. The County is simply
attempting to change the definition of market value in the State of Idaho. The Board was not
swayed by this attempt, and neither should this Court. Furthermore, it was apparent why Mr. Cook
determined the value that he did, all 45,000 reasons (representing each dollar he was paid by the
County to agree with Mr. Cowan). Additionally, the fact that Mr. Cook actually raised his valuation
after visiting the plant defies all logic, especially in light of hearing the trial testimony of Dave
Kubosumi and Paul Hyde describing the functional issues inherent at the plant. Mr. Hyde, on the
other hand, has consistently maintained he believed the market value of the Property to be
$6,500,000 as of January 1, 2016, and that has not changed throughout this entire process.
IV. CONCLUSION
The County is simply attempting to change the definition and application of market value
in the State of Idaho. The Board understood these issues, definitions, and their applicability in this
case. The taxpayer, CTI, has been overwhelmingly burdened, even after doing everything

RESPONDENT’S CLOSING ARGUMENT - 15

Page 222

correctly through the appeals process. Therefore, in this case, CTI is confident that the evidence
presented at trial supports its requested market value of the Property at $6,500,000 and that the
County failed to meet its burden of proof to establish that the Board was completely erroneous.
Therefore, this Court should deny the County’s request to increase CTI’s tax assessment from
$10,000,000 to $19,500,000, and instead, this Court should reduce it to $6,500,000 as requested
by CTI.
DATED: April 11, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on April 11, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
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/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Efile: Civi1Efile@canyonco.org
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV-2017-5806
PETITIONER'S CLOSING STATEMENTS

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

COMES NOW, the Petitioner, Canyon County Assessor, by and through its counsel, the
Canyon County Prosecutor's Office, Civil Division, and hereby submits to the Court its Closing
Arguments.
At the outset of this action, both parties characterized this case as a ''battle of the experts,"
presumably meaning that their differing but expertly adduced opinions, although derived from a
common set of facts and understandings, would be the focus of the Court's evaluation. The
testimony of Mr. Paul Hyde, SSI Food Services's (SSI) expert witness, has shown instead that on
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the day of battle, Hyde deployed to an altogether different field-that is, that SSI has relied on a
fundamental misconstruing ofldaho law. Canyon County Assessor (Assessor) is confident that an
analysis of the credibility of the witnesses, the statutory requirements for tax appraisals, and the
necessarily unconstitutional result of drawing the SSI's logic to its final conclusion will lead this
Court to adopt the Assessor's value for the subject property.
I. Credibility of the Witnesses.

SSI's argument appears to rely wholly on the credibility and expertise of its single expert
witness, Hyde, who testified to the SSI's valuation of the property at $6.5 million. Hyde's lengthy
curriculum vitae, at first glance, appeared to speak of an individual qualified in the matters
pertaining to the instant action. This appearance was illusory. Under cross-examination, Hyde
acknowledged that nearly all of his journal articles, education, and experience focused on the
process and practice of business appraisals-the valuation of business interests primarily for
purposes of splitting assets for divorce proceedings, estate and probate issues, and other related
matters. Business appraising and tax appraising, while sharing some similarities, rely on different
standards, methods, and approaches. When Hyde acknowledged the few aspects ofhis experience
that pertained specifically to tax appraisals, a very different picture of his qualifications emerged.
In fact, Hyde testified that he couldn't recall how many tax appraisals for food processing facilities
he had performed in his career, and that the appraisal of the subject property may have been his
first.' When questioned about his testimony in court on tax appraisal cases, he further stated he
had never testified in a tax assessment case2-a statement that he later acknowledged was
inaccurate, in that he had previously testified in a case that ultimately reached the Idaho Supreme

1

2

Trial Transcript at 232-233 (P. Hyde).
Id. at 234 (P. Hyde).
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Court and in which the Court pointed out that he was not a real estate appraiser, but a business
appraiser. 3 4
On the contrary, the Assessor called two witnesses, Mr. Michael Cowan and Mr. Philip
Cook, both of whom offered distinguished and relevant backgrounds as appraisers ofreal property
for tax purposes. Cowan testified that in addition to maintaining his certification to perform tax
appraisals in the state ofldaho-including more than five hundred hours of continuing education
in tax appraisal techniques and policies 5-he spent many years at a firm specializing in insurance
appraisals using many of the same techniques as tax appraisals before beginning his employment
at Canyon County. While employed for twelve years as a tax appraiser for Canyon County and
rising to the position of Senior Commercial Appraiser, he personally performs between five
hundred to six hundred tax appraisals each year6 and is responsible for the tax appraisals of
approximately five thousand commercial and industrial properties in Canyon County. 7 Cook
offered an impressive pedigree: real estate appraiser for more than thirty-seven years 8; adjunct
assistant professor at the University of Utah for upper-division finance classes, teaching real estate
principles and real estate appraisal and investment9; qualified as an expert witness by courts
approximately one hundred times 10 ; and an appointment by the governor of Utah to the State
Appraiser Board and to sit as its chair. 11 It is relevant to note that Cook categorized his work as

3

The Senator, Inc. v. Ada Cnty., 138 Idaho 566, 573, 67 P.3d 45, 52 (2003).
It is relevant to note that although Hyde protested that he had a "minor role" in said proceedings, the Court made
no such distinction, noting both that he served as one of two appraisal witnesses on behalf of The Senator, Inc. and
further that the District Court "did not find the testimony of .. Mr. Hyde to be persuasive." The Senator, 138 Idaho at
574, 67 P.3d at 53.
5
Trial Tr. at 25-26 (M. Cowan).
6
Id. at 38-39 (M. Cowan).
7
Id. at 37 (M. Cowan).
8 Id. at 349 (P. Cook).
9
Id. at 351 (P. Cook).
10
Id. at 356 (P. Cook).
11
Id. at 353 (P. Cook).
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eighty percent on behalf of property owners with only twenty percent on behalf of taxing entities;
stating that he assisted taxing entities primarily where there are prominent issues to be addressed. 12
The differences between the qualifications of the Assessor's experts and SSI's expert are
profound. When looking at the relevant topic area, tax appraisals, Assessor's experts have between
them almost a half-century of experience in performing appraisals of complex, special-use
properties, including food processing facilities. SSI's expert admitted that the instant action may
be his first tax appraisal of a food processing facility. This lack of experience in the subject matter
became apparent when SSI's expert demonstrated not only a lack of familiarity with the intricacies
of appraising a special-use property, but even more the fundamental requirements ofldaho law.
II. Idaho Law and Tax Appraisals.

Idaho law provides that "the rules promulgated by the state tax commission shall require
each assessor to find market value for assessment purposes of all property... provided, that the
actual and functional use shall be a major consideration when determining market value for
assessment purposes." 13 The Court in The Senator, Inc. addressed the plain-language meaning of
"actual and functional use" at length in its opinion:
The word "actual" means: "1. existing in act or fact; real: an actual case of treason;
actual expenses; an actual hardship. 2. existing now; present; current: the actual
position of the moon. WEBSTER'S NEW UNIVERSAL UNABRIDGED
DICTIONARY 15 (1989 Barnes & Noble, N.Y.) (italics in original). The word
"functional" means: "1. of or pertaining to a function or functions: functional
difficulties in the administration. 2. having or serving a utilitarian purpose; capable
of serving the purpose for which it was designed: functional architecture; a chair
that is functional as well as decorative. Id. at 574 (italics in original). Considering
the definitions of "actual" and "functional" and the legislature's apparent purpose
in adding that requirement, the actual and functional use of real property is its
existing use and the use for which it was designed or intended. 14

12

13
14

Trial Tr. at 354-355 (P. Cook).
Idaho Code § 63-208.
The Senator, Inc. v. Ada Cnty., 138 Idaho 566, 570, 67 P.3d 45, 49 (2003)
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Upon cross-examination, Hyde confessed that nowhere in his lengthy appraisal did he mention
this requirement from Idaho law, and further admitted instead that he "should have put in the
specific one from the statute." 15 Upon prompting, Hyde further acknowledged that one of the core
academic resources of his profession, The Appraisal of Real Estate, 14th Edition, cautions that "an
inappropriate definition of value is a red flag that the appraisal may be faulty." 16 Hyde's confusion
about the effect that the inclusion of the phrase "actual and functional use" has on the market value
is nowhere more evident than in his response to further inquiry about his appraisal and its
reliance-or lack thereof-on Idaho's established statutory framework:
A. And in that report, I did not update the standard of -- I mean, the definition
of market value to the -- what is in the statute, and I should have. However,
I was furnished with that, and I did follow that and complied with that
definition of market value, including the definition on use of -- the use and
functional use.
Q. So you're saying you knew about the definition, but you didn't put it in your
report?
A. Yes. I obviously didn't. I didn't think -- frankly, at the time I didn't think
it was any different.
Q. Yeah. Okay.
A. And I still don't. I still think the definitions are essentially synonymous. 17

Hyde's belief that the standard definition of market value and Idaho's requirement that a major
consideration be the property's actual and functional use is not supported by established case law.
For instance, in a situation where an assessor used the market data of condominium sale prices to
justify the value of an apartment complex newly classified as condominiums, the court disagreed,
stating ''the mandate of LC. § 63-202 that "actual and functional use" be a major consideration in
the assessment method must also be a significant factor in the equation." 18 Indeed, that court

15

Trial Tr., 264-266 (P. Hyde).
Id. at 272-273 (P. Hyde).
17
Id. at 278-279 (P. Hyde).
18 Fairway Dev. Co. v. Bannock Cnty., 113 Idaho 933, 938, 750 P.2d 954, 959 (1988)(emphasis added)
16
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went further stating that even assessments "pursuant to an approved method of appraisal may still
be arbitrary, capricious and unreflective of fair market value in the actual and functional use of
the property," 19 demonstrating that there is a disconnect between the standard fair market value

approaches and Idaho's approach. If Idaho's approach were truly synonymous with the extrajurisdictional approaches to fair market value, as Hyde believed, it would be impossible for an
approved method of appraisal, performed appropriately, to be arbitrary, capricious, and
unreflective of fair market value. The difference lies in Idaho's adoption of the actual and
functional use as a major modification to traditional methodologies.
Hyde's misunderstanding about actual and functional use is apparent in his assertions as to
the legislative purpose of its inclusion. Twice he argued that it exists to prevent the assessor from
creating more taxable value. 20 However, actual and functional use is not merely a statutory
construction to be wielded against the assessor; it's a two-edged sword, capable of increasing or
decreasing the valuation from where it might lie in a non-Idaho valuation regime. In Fairway Dev
Co. v. Bannock Cnty., the court found that changing the value of the property based solely on its

reclassification as condominiums was erroneous, and that the actual and functional use pushed the
market value lower. 21 Similarly, in Greenfield Vill. Apts., L.P v. Ada County, the court found that
the assessor erred by using the full cash value of the apartment rental properties without taking
into account their actual and functional use as low-income housing. 22 In both of these situations,
considering actual and functional use resulted in a lower value than a pure market valuation would
have concluded.

19
20
21
22

Ibid. (emphasis added)
Trial Tr. at 320 (P. Hyde); Id. at 309 (P. Hyde).
Fai,way Dev. Co. v. Bannock Cnty., 113 Idaho 933, 937, 750 P.2d 954, 958 (1988)
Greenfield Vil!. Apartments, Ltd. P'ship v. Ada Cnty., 130 Idaho 207, 210, 938 P.2d 1245, 1248 (1997)
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However, in The Senator, Inc. v. Ada Cnty., the court found it appropriate to use the going
market vacancy rate for the property in question, rather than the property's current vacancy rate,
which pushed the market value higher. Similarly, in Riverside Dev. Co. v. Vandenberg, the
developer argued that unsold lots were intended to be inventory and ought to be valued in
aggregate, whereas the assessor treated each as separate single-family residential lots. The court
found that valuing the lots individually as single-family residential lots complied with the actual
and functional use requirement, which resulted in a higher final value. 23
This case law demonstrates that actual and functional use is not merely a check against an
overreaching assessor. Actual and functional use is not appended long after the fact-as it was in
Hyde's responses to Cowan and Cook-but instead plays a fundamental role in determining value
and, as an inherent aspect of valuation, may result in values higher or lower than a default nonIdaho market value approach, depending on context.
Hyde's contention at trial that he did follow Idaho's requirements for actual and functional
use is belied by the substance of his report. Even though his report stated that he finds the value to
be appropriately $6.5 million, at the conclusion of his direct examination by SSI his answer pointed
to the definitional fallacy under which he was erroneously operating:
Q. Okay. Now, when you've done all the research, you looked at all the data
and information, are you comfortable with your original value that you set forth
for January of2016 in your report?
A. To be perfectly honest, I thought my value was too high. I still think it's
probably high, but I think it fairly represents most likely what somebody
would pay if somebody really wanted to buy that.
My personal opinion, if that thing went vacant, nobody would buy it. I
think it would sit and deteriorate. So I think its actual value is probably
land value minus the cost of tearing it down. 24

23
24

Riverside Dev. Co. v. Vandenberg, 137 Idaho 382, 384, 48 P.3d 1271, 1273 (2002)
Trial Tr. at 227 (P. Hyde)(emphasis in original)
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Whatever Hyde's protestations about whether he truly contemplated actual and functional use
were, his bias in favor of an inapplicable standard became apparent in his conclusions. As Cook
articulated on rebuttal, "Mr. Hyde concluded that the highest and best use was for a continuing of
the existing food processing plant, but he didn't appraise it that way." 25 Further, one of Cook's
"primary criticisms" is the "disconnect between his [Hyde's] highest-and-best conclusion and his
[Hyde's]. .. valuations."26
That disconnect becomes apparent when comparing the three appraisals in this matterHyde' s, Cowan's, and Cook's-and the final values arrived at by each. Hyde put it best:
In my experience in doing these kinds of appraisals, the only reason something like
this goes to court is because somebody's out to lunch and you're way off. Otherwise
two reasonable appraisers, you're usually close enough that you settle and move
on.21

Hyde concluded the value of the property was $6.5 million. Cowan concluded it was $19.5 million.
Cook concluded it was $1 7 million. The much-discussed Murray Devine valuation that was
performed in preparation for the purchase of the property in 2013, established a purchase price of
$12.1 million. Adding the approximately $23 million in construction work in progress that
occurred between the purchase and the 2016 lien date, Cook determined that a "sanity check" of
this added value was at least sufficient to bring the facility's value to $16 million in total. 28
Cowan's and Cook's values-$17 million and $19.5 million, respectively-are relatively close to
each other, taking into account the expected variations that all three appraisers recognized were
inherent in the process of appraising property. The only appraisal value that is "out to lunch" is

25
26
27
28

Trial Tr. at 359 (P. Cook).
Id. at 360 (P. Cook).
Id. at 226 (P. Hyde).
Id. at 393 (P. Cook).
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Hyde's, the disparity made even more dramatic by his admission that he believed even that value
to be too high.
To a point, Hyde's confusion is understandable, as his entire career has been predicated
not upon using Idaho's actual and functional use standard, but instead valuing a property for
business purposes. In his experience, it wouldn't make sense to treat the special-use facility as if
it were actually and functionally in operation. Idaho's standard does require major consideration
of actual and functional use and Hyde's failure to do so renders his value conclusions inherently
flawed and erroneous.

Ill. Unconstitutional and Unconscionable Results of SSl's Argument.
The end result of accepting SSI's method of valuation for a food processing facility like
the SSI-CTI plant would be an unconstitutional approach to tax assessments. Idaho's constitution
provides that:
All taxes shall be uniform upon the same class of subjects within the territorial
limits, of the authority levying the tax, and shall be levied and collected under
general laws, which shall prescribe such regulations as shall secure a just valuation
for taxation of all property, real and personal: provided, that the legislature may
allow such exemptions from taxation from time to time as shall seem necessary and
just, and all existing exemptions provided by the laws of the territory, shall continue
until changed by the legislature of the state: provided further, that duplicate taxation
of property for the same purpose during the same year, is hereby prohibited. 29
The Senator, Inc. established the standard for a court intervening in a valuation of property for tax

purposes:
While the courts will not attempt to correct mere mistakes or errors of judgment on
the part of the assessor, where intentional, systematic discrimination occurs, either
through undervaluation or through overvaluation of one property or class of
property as compared to other property in the county, the courts will grant
relief. 30
29

Idaho Const. Art. VII, § 5.
The Senator, Inc. v. Ada Cnty., 138 Idaho 566, 572, 67 P.3d 45, 51 (2003), citing Anderson's Red & White Store v.
Kootenai County, 70 Idaho 260,215 P.2d 815 (1950).
30
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In brief, ''the law does not require exactitude, but it does require uniformity." 31
SSI's argument, applied equally as the statutes require, would fundamentally undervalue a
single property or class of property: namely, those food processing facilities that Hyde believes
are too unique to be purchased at the value of their actual and functional use and therefore ought
to be valued as land less demolition costs, as stated above. However, for the owners of commercial
or industrial property in the same class, whose facilities and property may more easily be compared
to or sold at prices comparable to other existing facilities, this scheme would require that they be
valued at a substantially higher rate and taxed accordingly.
Cowan testified on redirect that the Canyon County Assessor, and he personally,
approaches all properties the same way, appraising based on their actual and functional use. 32
Whether data is difficult or easy to acquire, the same methodologies, approaches, and applications
oflaw apply equally to all properties.
IV. Attorney Fees.

Idaho law provides that, while an award of attorney fees is not a matter of right to the
prevailing party3 3, nonetheless if a court finds that the non-prevailing party "acted without
reasonable basis in fact or law," it shall award reasonable attorney's fees. 34 Courts have construed
this language to conclude a party's failure to provide limited evidence and support for their claims
provided sufficient grounds to affirm the district court's award of attorney's fees to the agency. 35

31

Anderson's Red & White Store v. Kootenai County, 70 Idaho 265, 215 P.2d 818 (1950).
Trial Tr. at 159 (M. Cowan).
33
Pocatello Hosp., LLC v. Quail Ridge Med. Jnv'r, LLC, 157 Idaho 732, 742, 339 P .3d 1136, 1146 (2014)
34
Idaho Code § 12-117.
35 Hoffman v. Bd. of the Locallmprovement Dist. No. 1101, No. 43295, 2017 WL 33717, at *7 (Idaho Jan. 4, 2017)

32

PETITIONER'S CLOSING STATEMENTS
Page 10 of 12

Page 233

V. Conclusion.

SSI based its argument entirely on a misconception of the actual and functional use
standard of Idaho law. SSI employed the services of an appraiser who, by his own admission,
failed to clearly identify controlling law in his report; failed to properly consider the actual and
functional use of the property in his calculations; and who lacked experience and knowledge
sufficient to appraise special-use food processing facilities for tax purposes. SSI failed to analyze
this appraiser's report in light ofldaho law, but instead proceeded in trial de nova on a meritless
theory. Because of the inexperience of SSI's appraiser appraising these facilities for tax purposes
and SSI's failure to grasp a fundamental requirement ofldaho law, clearly identified by existing
jurisprudence, Assessor was forced to expend substantial resources to defend its Petition.
Therefore, Assessor respectfully requests that this Court find that Assessor's value of the subject
property was appropriate, and further that this Court award costs and attorneys' fees to Assessor.
DATED this

_I_\_

day of April, 2018.

Allen~~
Associate County Attorney, Civil Division
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BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org

Attorneys for Canyon County Assessor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,

CASE NO. CV2017-5806
[PROPOSED] FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER

Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

I.

INTRODUCTION

The Court held a bench trial in this case on March 20-21, 2018, and directed counsel to file
proposed Findings of Fact and Conclusions of Law. Petitioner Brian Stender, Canyon County
Assessor, was represented by the Canyon County Prosecuting Attorney's Office, Civil Division,
and Respondent SSI Food Services, Inc., (SSI) was represented by Terri Pickens Manweiler of the
firm Pickens Cozakos, P.A.
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Proposed Findings of Fact and Conclusions of Law have been filed and the case is before
the Court for a decision. The Court hereby issues the following Findings of Fact and Conclusions
of Law:

II.

FINDINGS OF FACT

A.

Background

1.

This is an appeal by the Canyon County Assessor of the Final Decision and Order (and
Order Denying Reconsideration and Rehearing) of the Idaho Board of Tax Appeals (Appeal
No. 16-A-1079). This appeal was filed in the District Court of the County where the subject
property is located.

2.

The subject property (hereinafter “property”), described for tax purposes as Canyon
County Parcel No. 367640100, is a food processing plant on three (3) contiguous parcels
totaling 28.12 acres in Wilder, Idaho, with the main plant totaling 166,347 square feet and
several auxiliary buildings totaling an additional 48,404 square feet, for a total square footage
of 214,751 (the 884 square foot difference between the Cowan and Hyde reports being
explained by the waste water building, which is exempt). Petitioner’s Exhibit 17 (Bates #
00987) and Respondent’s Exhibit 1001 (Bates # SSI00193). The plant was constructed in 1989,
and has experienced multiple additions and renovations performed up to the present date.
Petitioner’s Exhibit 17 (Bates # 00987).

3.

SSI acquired the property in 2013 as part of a larger acquisition. As part of that transaction,
an appraisal (the Murray/Devine Purchase Price Allocation) was performed. That appraisal
allocated the total purchase price to all the acquired assets, including the property. The amount
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of the purchase price allocated to the property was 12.1 million dollars. Respondent’s Exhibit
1004, pp. 31-41 (Bates # SSI00102-SSI00112).
4.

Effective June 28, 2013, SSI acquired the property while improvements were in process.
Further improvements were made by SSI prior to January 1, 2016, in an amount of
approximately $23,000,000. Trial Transcript at 393.
In 2014, the property was assessed at $17,440,430. In 2015, the property was assessed at
$17,799,030. On January 1, 2016, the property was assessed at $18,286,630. An additional
amount of $250,000 was added to the missed property roll later that year to account for midyear improvements. This additional amount was negotiated and is not disputed in this appeal.
Petitioner’s Exhibit 4 (Bates # 00006); Trial Tr. at 149 (M. Cowan).

5.

SSI, through its tax representative, Sentinel Advisors, LLC, initially filed a “Protest Form”
contesting the assessed value for 2016 before the Canyon County Board of Equalization
(BOE), stating that “[m]arket indicators support a valuation below the assessed value,” and
representing owner’s opinion of value to be $11,000,000. Respondent’s Exhibit 1006. No
additional evidence was submitted to the BOE (Trial Tr. at 325 (D. Smith)), and effective July
13, 2016, the BOE upheld the assessed value of $18,286,630. Respondent’s Exhibit 1007.

B.

Procedural History

6.

On August 8, 2016, SSI filed an appeal, through counsel, to the Idaho Board of Tax Appeals
(BTA). Respondent’s Exhibit 1008. In it, SSI represented its “value claim” to be $11,000,000.
A hearing was scheduled before the BTA on November 17, 2016. On November 10, 2016
(seven days before the hearing), counsel for SSI notified the BTA and the Canyon County
Assessor that they had obtained a real estate appraisal that they intended to submit at the
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hearing, and that the appraisal found the “market value” to be $6,500,000. Respondent’s
Exhibit 1009.
7.

A hearing was held before the BTA on November 17, 2016, where the Canyon County
Assessor presented evidence and argued that the taxable value of the property was
$23,000,000, actually exceeding the assessed value. SSI presented its evidence, including its
appraisal finding “market value” to be $6,500,000, and argued that the taxable value of the
property was $6,500,000.

8.

On March 31, 2017, the BTA issued its Final Decision and Order. The BTA did not adopt
the value advocated by either party, instead modifying the decision of the BOE to reflect an
assessed value of the property of $10,000,000 (including an unchanged $538,830 for land
value). Subsequently, the Canyon County Assessor filed a Petition for Reconsideration and
Rehearing with the BTA on April 10, 2017. SSI filed an Objection to Petition for
Reconsideration and Rehearing on April 20, 2017. On May 3, 2017, the BTA issued an order
denying Petitioner’s Petition for Reconsideration and Rehearing. The Canyon County
Assessor then timely filed this Petition for Judicial Review.

C.

Evidence of Market Value

9.

Mike Cowan is the Senior Commercial Appraiser Supervisor for the Canyon County
Assessor’s Office and has appraised commercial properties for tax purposes since
approximately 2006. He is an Idaho Certified Property Tax Appraiser. Prior to joining the
Canyon County Assessor’s Office, Cowan had relevant experience as a sales representative for
an industrial supply company, experience in commercial construction, and more than three (3)
years as an appraiser for a third-party insurance appraiser. Respondent’s Exhibit 1014; Trial
Tr. at 15-24 (M. Cowan). Cowan estimates that he has appraised hundreds of commercial
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properties for tax purposes, and dozens of special-use properties, including food processing
facilities. Trial Tr. at 38-39 (M. Cowan).
10.

After the BTA hearing and in preparation for this trial, Cowan prepared a written “County
Appraisal and Review” report. The report found the taxable value of the property to be
$19,500,000. Respondent’s Exhibit 1013. He prepared a revised report to correct data that he
had later learned to be inaccurate, but it did not substantively change his analysis or value
determination, which remained $19,500,000. Petitioner’s Exhibit 17 (Bates # 00998). Cowan
relied upon the cost approach and the sales comparison approach in reaching this conclusion.

11.

Paul Rodney Hyde is President of Hyde Valuations, Inc., a small valuation firm based in
Parma, Idaho. Hyde is licensed as a Commercial General Appraiser by the State of Idaho and
in several surrounding states. He is also designated as an Accredited Senior Appraiser (ASA)
by the American Society of Appraisers, and, in 2006, was designated MAI (Member Appraisal
Institute) by the Appraisal Institute (AI). Trial Tr. at 185-186 (P. Hyde). Hyde performs
business, equipment, and real estate appraisals, focusing primarily on business valuations.
Hyde testified that he had previously appraised properties for assessment purposes, but had
never appraised a special-use property, like a food processing facility, for tax purposes. Trial
Tr. at 232-234 (P. Hyde). Hyde’s lengthy curriculum vitae is attached to his report, but most
of it relates to business valuations. Respondent’s Exhibit 1001 (Bates # SSI00375-SSI00397);
Trial Tr. 235-253 (P. Hyde).

12.

At trial, SSI relied upon Hyde’s appraisal that was used before the BTA, which determined
the market value of the property to be $6,500,000. Hyde relied upon the sales comparison
approach and the income approach. Hyde explained his analysis, the approaches he employed,
why he did not use the cost approach, and critiqued the analyses of both Cowan and Cook.
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13.

J. Philip Cook is a commercial real estate appraiser and principal with the firm of J. Philip
Cook, LLC, a real estate appraisal and consulting firm based in Salt Lake City, Utah with
business throughout the United States. Cook has appraised real property for over 37 years. His
10-person firm specializes in difficult assignments, including special-use properties.
Petitioner’s Exhibit 20 (Bates # 01018); Trial Tr. at 349-350 (P. Cook). Cook is also licensed
as a Commercial General Appraiser by the State of Idaho and in several surrounding states,
and is designated MAI (Member Appraisal Institute) by the Appraisal Institute (AI), a
designation he received in 1984. In addition, Cook holds a CRE designation (Counselor of
Real Estate), an invitation-only designation from the Society of Real Estate Counselors, after
one has established themselves in the industry. Trial Tr. at 351 (P. Cook). Cook has also taught
classes as an adjunct professor at the University of Utah in real estate, real estate investment
and finance, and real estate appraisal. In addition, he has taught classes for the Appraisal
Institute on uniform standards of appraisal practice and appraisal principles. Trial Tr. at 352
(P. Cook). Finally, Cook served on the national board of directors of the Appraisal Institute,
and as an appointee of the governor on the Utah State Board of Appraisers.

14.

Cook regularly works for both taxing entities and property owners. Roughly 80% of his
work is for property owners and 20% for taxing entities. Trial Tr. at 354 (P. Cook). Most of
his work relates to special-use properties, and often for ad valorem tax purposes. Cook’s
curriculum vitae is attached to his report. Petitioner’s Exhibit 20 (Bates # 01090-01097).

15.

Cook was engaged by the Canyon County Assessor to review both Cowan’s and Hyde’s
reports and to prepare an affirmative estimate of value if he disagreed with either of those
values. Petitioner’s Exhibit 20 (Bates # 01018). In his report, Cook concludes that Hyde’s
analysis and conclusions are flawed. He performs his own appraisal of the property, and
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concludes that the fair market value of the property is $17,000,000, slightly below the initial
taxable value determined by the Canyon County Assessor and the BOE for 2016, of
$18,286,630. He, like Cowan, relied upon the cost and sales comparison approaches.
16.

The significant discrepancy in value between Hyde’s appraisal and the Cowan and Cook
appraisals rests almost exclusively on the decision whether to value the property as operating
or vacant. Put another way, the primary issue is whether the property should be valued as, and
compared to, an operating plant or whether it should be valued as, and compared to, a “dark
plant” – that is a property that is vacant.

17.

Hyde agrees that the highest and best use of the property is its continued use as a food
processing facility, but that its market value is based on it being vacant. So, in his sales
comparison approach, he compares the property with dark plants. Cowan and Cook both agree
that comparison with dark plants (without making proper adjustment) does not properly
account for the fact that this is an operating facility, which is inconsistent with the principle of
highest and best use, and the related principle of “actual and functional use” that must be
considered when applying the statutory definition of “market value” for assessment purposes.

18.

Based on the evidence presented, the Court finds Hyde’s analysis and value to be flawed
at a fundamental level, and therefore, unreliable. The Court also finds the analyses of Cowan
and Cook to be credible and consistent with applicable law and appraisal methodology.

19.

The Court finds Hyde’s analysis and conclusions to be unreliable based in part on the
following facts:
a. Hyde failed to include in his report the statutory definition of “market value” in Idaho
Code § 63-201(15), and also failed to refer to Idaho Code § 63-208(1), which addresses
how the definition is to be applied for assessment purposes. While he claims to have
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considered these in performing his appraisal, he never mentions the concepts until he
provides his reviews of the Cowan and Cook reports over a year later. His response to
the concept of “actual and functional use” both in his reports and at trial demonstrated
a lack of understanding of the concept. Furthermore, in the very standards he relies
upon, it states that the failure to clearly set forth the applicable definition of value in an
appraisal report “is a red flag that the appraisal may be faulty.” Trial Tr. at 273 (P.
Hyde).
b. Hyde had no previous experience in applying the pertinent statutory standards in an
appraisal of a special-use property for assessment purposes, and demonstrated a lack
of understanding in how those standards apply. Trial Tr. at 232-233 (P. Hyde).
c. When addressing the applicability of making adjustments to sales comparisons to
account for expenditures made after the sale or tenant improvements, Hyde stated that
he had “never seen it before” and that it was not industry practice. Trial Tr. at 319 (P.
Hyde). When it was pointed out that there was a section in The Appraisal of Real Estate
text (that he consistently referenced as authority) addressing adjustments for
“Expenditures Made Immediately After Purchase” he tried unsuccessfully to explain
how it didn’t apply, and in the process demonstrated his lack of understanding and
inability to comprehend the language of the section. Trial Tr. at 223 and 296-301 (P.
Hyde).
d. Hyde failed to perform the cost approach, even though his own resource materials
indicated that the cost approach was usually the best method for appraising special-use
properties. Trial Tr. at 281 and 311 (P. Hyde). At trial, Hyde admitted that he probably
should have performed the cost approach, and usually does 99.5% of the time for these
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types of assignments but implied that he didn’t in this instance because it would have
required more resources and expense. Trial Tr. at 190, 219, and 435 (P. Hyde).
e. Hyde failed to fully comprehend the Murray/Devine appraisal, stating that some of the
improvement value related to land not part of the plant (property). Trial Tr. at 249-250
(P. Hyde). Standing on its own, there is nothing in the Murray/Devine appraisal to
support that statement. Read as whole, it is clear that the value of improvements and
land related solely to the plant (property), and the value allocated to the plant (property)
was $12.1 million.
f. Hyde asserted that, considering obsolescence from all sources, including depreciation,
the property was 90% obsolete, whereas Cowan concluded it was 57% and Cook
concluded it was 47% (although when applied to their individual new construction
calculations, Cowan’s and Cook’s obsolescence determinations resulted in a similar
value). Interestingly, the Murray/Divine appraisal concluded obsolescence from all
sources, including depreciation was 50%, in line with Cowan’s and Cook’s
conclusions. Respondent’s Exhibit 1004 (Bates # SSI00110-SSI00111). Furthermore,
the Murray/Devine appraisal made no deduction for functional obsolescence,
concluding: “The subject improvements appear to be well designed and adequate for
their intended use. Therefore, no deduction is required for functional obsolescence.”
Respondent’s Exhibit 1004 (Bates # SSI00111). SSI’s plant engineer also testified that
the plant is less obsolete now than when it was purchased (Trial Tr. at 173 (D.
Kubosumi)), and that the plant produces product at or below the cost of sister facilities
which produce the same product. Trial Tr. at 178-180 (D. Kubosumi). The
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obsolescence conclusions of Cowan and Cook are reasonable and supported. Hyde’s
conclusion of 90% is not.
g. Hyde misstated and/or mischaracterized the findings of the BTA in several instances.
Trial Tr. at 431, 434 and 435 (P. Hyde).
h. Hyde acknowledged that under his methodology, a plant would be valued as vacant
regardless of its functionality, even a new plant regardless of cost. Trial Tr. at 303-305
(P. Hyde).
20.

At a fundamental level, Hyde’s reliance on the income and sales comparison approaches is
flawed due to a failure to properly contemplate the principle of “actual and functional use” as
required by Idaho law. The facilities Hyde used to derive a value were not comparable because
they were not operating facilities and Hyde did not make proper adjustments to compare them
with an operating SSI facility of equal utility to the end-user. Furthermore, his income
approach was unsupported and his use of an unsupported cap rate of 9.5% resulted in a value
which supported the flawed sales comparison approach. Trial Tr. at 372 (P. Cook).

21.

The Canyon County Assessor demonstrated SSI’s appraisal was based on faulty appraisal
methodology, as prescribed in authoritative literature often relied upon by Hyde, and incorrect
judgment in the consideration and analysis of the three approaches to value. The Canyon
County Assessor further demonstrated that while appraisal methodology relating to the cost
approach requires informed judgment, based upon the appraiser’s experience and available
market data, sufficient evidence was provided to demonstrate by a preponderance of the
evidence that the taxable value of the property exceeds $17,000,000, and could be as high as
$19,500,000. Petitioner’s Exhibit 17 (Bates # 00998) and Petitioner’s Exhibit 20 (Bates #
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01069). The difference between the two values can be explained simply as a matter of
professional judgment. Trial Tr. at 391 (P. Cook).
22.

SSI relies heavily upon the sales comparison with the Pocatello facility Amy’s Kitchen.
There is disputed evidence whether expenditures made after the sale were $10 million or $25
million, but Hyde did not make adjustments for either amount, and ultimately, the amount of
adjustment made by Cook and Cowan is irrelevant, as the other comparable sales still support
their respective value judgments. Trial Tr. at 419, 422 and 432 (P. Cook).

III.

CONCLUSIONS OF LAW

A.

Jurisdiction

1.

An appeal of the Final Decision and Order (and Order Denying Reconsideration and
Rehearing) of the Idaho Board of Tax Appeals (Appeal No. 16-A-1079) was timely and
properly made by the Canyon County Assessor in the County where the property is located.
This Court has jurisdiction to hear and decide the appeal, and venue is proper.

2.

This appeal may be based upon any issue presented to the Board of Tax Appeals and heard
and determined by the Court without a jury in a trial de novo on the issues in the same manner
as though it were an original proceeding in this Court.

B.

Burden of Proof

3.

The burden of proof shall fall upon the party seeking affirmative relief to establish that the
decision made by the Board of Tax Appeals is erroneous. This means that the Canyon County
Assessor has the burden of proving the value exceeds $10 million, and SSI has the burden of
proving the value is less than $10 million.
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4.

A preponderance of the evidence shall suffice to sustain the burden of proof. The burden
of proof shall fall upon the party seeking affirmative relief and the burden of going forward
with the evidence shall shift as in other civil litigation. The Canyon County Assessor has
sustained the burden of proof, establishing by a preponderance of the evidence that the BTA’s
decision was erroneous, and that the taxable value of the property is between $17 million and
$19.5 million.

5.

The Court shall render its decision in writing, including therein a concise statement of the
facts found by the Court and conclusions of law reached by the Court. The Court may affirm,
reverse or modify the order, direct the tax collector of the County or the State Tax Commission
to refund any taxes found in such appeal to be erroneously or illegally assessed or collected,
or may direct the collection of additional taxes in proper cases.

C.

Applicable Law

6.

“Taxable value” means market value for assessment purposes, less applicable exemptions
or other statutory provisions. When statutory provisions define taxable value as limited to real
property for the purpose of making a levy, operating property shall not be included. Idaho Code
§ 63-201(28).

7.

“Market value” means the amount of United States dollars or equivalent for which, in all
probability, a property would exchange hands between a willing seller, under no compulsion
to sell, and an informed, capable buyer, with a reasonable time allowed to consummate the
sale, substantiated by a reasonable down or full cash payment. Idaho Code § 63-201(15).

8.

“Appraisal” means an estimate of property value for property tax purposes.
(a) For the purpose of estimated property value to place the value on any assessment roll, the
value estimation must be made by the assessor or a certified property tax appraiser.
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(b) For the purpose of estimating property value to present for an appeal filed pursuant to
sections 63-501A, 63-407 and 63-409, Idaho Code, the value estimation may be made by the
assessor, a certified property tax appraiser, a licensed appraiser, or a certified appraiser or any
party as specified by law. Idaho Code § 63-201(1).
9.

It shall be the duty of the State Tax Commission to prepare and distribute to each county
assessor and the county commissioners within the State of Idaho, rules prescribing and
directing the manner in which market value for assessment purposes is to be determined for
the purpose of taxation. The rules promulgated by the State Tax Commission shall require each
assessor to find market value for assessment purposes of all property, except that expressly
exempt under Chapter 6, Title 63, Idaho Code, within his county according to recognized
appraisal methods and techniques as set forth by the State Tax Commission; provided, that the
actual and functional use shall be a major consideration when determining market value for
assessment purposes. Idaho Code § 63-208(1) (emphasis added).

10.

The actual and functional use of real property is its existing use and the use for which it
was designed or intended. The Senator, Inc. v. Ada County Bd. Of Equalization, 138 Idaho
566, 570, 67 P.3d 45, 49 (2003). The actual and functional use of this property is an operating
food processing facility. In this instance the actual and functional use is also the highest and
best use.

11.

The actual and functional use of a space does not change merely because it becomes vacant
or occupied. The Senator, Inc. v. Ada County Bd. Of Equalization, 138 Idaho 566, 571, 67 P.3d
45, 50 (2003). Comparing the property to non-operating facilities is inconsistent with the
requirement that actual and functional use be a major consideration in determining market
value. It is also inconsistent with appraising a property based on highest and best use.
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1.
01. Market Value Definition. Market value is the most probable amount of
United States dollars or equivalent for which a property would exchange hands
between a knowledgeable and willing seller, under no compulsion to sell, and an
informed, capable buyer, under no compulsion to buy, with a reasonable time
allowed to consummate the sale, substantiated by a reasonable down or full cash
payment. (7-1-97)
a. The assessor shall value the full market value of the entire fee simple interest of
property for taxation. Statutory exemptions shall be subtracted. (7-1-97)
b. Personal property shall be valued at retail level. (7-1-93)
02. Appraisal Approaches. Three (3) approaches to value will be considered on all
property. The three (3) approaches to market value are: (3-30-07)
a. The sales comparison approach; (3-30-01)
b. The cost approach; and (3-30-01)
c. The income approach. (3-30-01)
03. Appraisal Procedures. Market value for assessment purposes shall be
determined through procedures, methods, and techniques recommended by
nationally recognized appraisal and valuation associations, institutes, and societies
and according to guidelines and publications approved by the State Tax
Commission. The appraisal procedures, methods, and techniques using the
income approach to determine the market value for assessment purposes of
income producing properties must use market rent, not contract rent. (3-29-10)
IDAPA 35.01.03.217 (Rules Pertaining to Market Value Duty of County
Commissioners).
12.

Based on the testimony and a review of the Cowan, Hyde and Cook appraisals, I conclude
that the valuations of Cowan and Cook properly apply the applicable standards of law as well
as applicable appraisal standards. Hyde’s valuation does not. As a result, the reports of Cowan
and Cook are credible and reliable. Hyde’s report is neither credible nor reliable.

13.

I also conclude that the Hyde appraisal is deficient as a matter of law because it is apparent
that the applicable statutory standards are not applied in determining market value for purposes
of assessment.

14.

Unless otherwise provided by statute, in any proceeding involving as adverse parties a state
agency or a political subdivision and a person, the state agency, political subdivision or the
court hearing the proceeding, including on appeal, shall award the prevailing party reasonable
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attorney's fees, witness fees and other reasonable expenses, if it finds that the non-prevailing
party acted without a reasonable basis in fact or law. Idaho Code § 12-117.
D.

Conclusion

15.

"Individual irregularities and inequality in taxation will always exist. It is a process which
cannot be reduced to an exact science. The law does not require exactitude, but it does require
uniformity." The Senator, Inc. v. Ada County Bd. Of Equalization, 138 Idaho 566, 572, 67 P.3d
45, 51 (2003). Based on the evidence presented, I conclude that the original assessed value as
determined by the Canyon County Assessor for 2016, and as confirmed by the BOE, was a
reasonable estimate of market value as defined by Idaho Code. The taxable value of the
property on January 1, 2016 was $18,286,630.

16.

In all aspects of its claims, the Canyon County Assessor is the prevailing party.

17.

Because SSI’s claim was based on an appraisal that was fundamentally flawed and failed
to properly apply standards required by Idaho law and by appraisal standards, SSI acted
without a reasonable basis in fact or law. As a result, the Canyon County Assessor had to
needlessly incur costs and expenses to defend its action.

18.

The Canyon County Assessor is entitled to costs and attorney’s fees against SSI.

IV.

ORDER

IT IS ORDERED that the decision of the BTA concerning the property is reversed. The
taxable value of the property on January 1, 2016 was $18,286,630.
IT IS FURTHER ORDERED that the Canyon County Assessor shall make all necessary
adjustments to appropriately apply this decision as if the taxable value on January 1, 2016, had
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never been modified, including the collection of additional taxes, interest and penalties on any
amounts that were not timely paid.
IT IS FURTHER ORDERED that counsel for the Canyon County Assessor prepare a
judgment consistent with these findings of fact, conclusions of law and order.

DATED this ________________________________.

____________________________________
Honorable Gene A. Petty, District Judge
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Filed: 05/02/2018 16:09:43
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
This matter is before the Court on appeal from the Final Decision and Order issued by the
Idaho Board of Tax Appeals in the above-captioned case. A trial was held before the Court
without a jury on March 20 and 21, 2018. Petitioner Brian Stender, Canyon County Assessor,
was represented by Allen Shoff and Bradley Goodsell of the Canyon County Prosecuting
Attorney’s Office, Civil Division. Respondent SSI Food Services, Inc. was represented by Terri
Pickens Manweiler and Shannon Pearson of Pickens Cozakos, P.A. The Court heard testimony
from Mike Cowan, Senior Commercial Appraiser for the Canyon County Assessor’s Office;
David Kubosumi, Respondent’s Plant Engineer; Paul Hyde of Hyde Valuations, Inc.; David
Smith of Sentinel Advisors, LLC; and J. Philip Cook of J. Philip Cook LLC.
The parties were asked to submit written closing statements and proposed findings of fact
and conclusions of law after the trial. All briefing has been completed, and the case is fully
submitted for decision. Now therefore, the Court, being duly advised, makes and enters the
following findings of fact, conclusions of law, order, and direction for entry of judgment.
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I.
PROCEDURAL HISTORY
In 2016, Canyon County assessed the total value of the property at issue in this case at
$18,286,630, consisting of a land value of $538,830 and value of the improvements of
$17,747,800. Respondent filed a “Protest Form” with the Canyon County Board of Equalization
to contest the 2016 assessment value. The Board of Equalization upheld the assessed value.
Respondent filed an appeal with the Idaho Board of Tax Appeals. After an evidentiary hearing,
the Board reduced the assessed value of the subject property to $10,000,000. Petitioner filed a
Petition for Reconsideration and Rehearing, which was denied. Petitioner then filed a Petition
for Judicial Review in this Court.
II.
FINDINGS OF FACT
1. The property, described as Canyon County Parcel No. 367640100, is a food processing
plant located in the town of Wilder in Canyon County, Idaho (“Wilder Plant”).
2. Respondent SSI Food Services, Inc. is a corporation qualified to do business and own
property in Idaho, and is the owner of the Wilder Plant in this case.
3. The Wilder Plant includes three (3) contiguous parcels totaling 28.12 acres in size. The
parcel at issue in this case is 24.69 acres and is improved with several buildings: a main
plant totaling 166,347 square feet and several additional buildings totaling approximately
48,000 square feet.
4. The facility was originally constructed in 1989. Multiple additions, renovations, and
improvements were made between 1989 and January 1, 2016.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2
Page 257

5. Respondent purchased the Wilder Plant in 2013 as part of a seven plant purchase. At the
time of purchase, the parcel at issue in this case was valued between $11,000,000 and
$12,100,000. 1
6. Commercial property values in Canyon County have increased since 2013.
7. Between 2013 and 2015, Respondent spent approximately $10,000,000 dollars on
renovations and improvements to the property. This investment added the following to
Plant 1 and 2 on the parcel at issue in this case: 7,000 square feet of manufacturing and
loading dock areas; 9,400 square feet of controlled atmosphere warehouse area, 3,100
square foot two-story main office expansion; and 1,840 square foot manufacturing
warehouse expansion that was under construction and 80% complete on January 1, 2016.
In addition, Plant 3 was expanded to add a 3,200 square foot dry storage and 600 sq. ft.
manufacturing area.
8. In 2014, the property was assessed at $17,440,430. In 2015, the property was assessed at
$17,799,030.
9. There are three recognized appraisal methods for assessing property value for ad
valorem tax purposes: (1) the cost approach; (2) the sales comparison approach; and (3)
the income approach. Each of these appraisal methods required the expert appraisers in
this case to obtain and analyze objective valuation data, and then apply their subjective
analysis and adjustments to that data. All of the valuation opinions include a significant
amount of subjective judgment.

In addition, the data that was acquired for each

valuation approach had significant limitations when applied to the Wilder Plant. The
1

Petitioner contends that the 2013 appraisal reflects a valuation of $12,100,000 for the Wilder
Plant. Respondent, through the testimony of Paul Hyde, asserts that the value is $11,000,000,
and that the remainder of the $12,100,000 figure should be attributed to adjacent, but separate,
property.
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expert testimony clearly demonstrated that each of the three approaches had significant
limitations when used to appraise the market value of the Wilder Plant.
10. At trial, Petitioner presented expert testimony from Mike Cowan, Senior Commercial
Appraiser for the Canyon County Assessor’s Office, as evidence of the value of the
Wilder Plant as of January 1, 2016. Mr. Cowan is an Idaho Certified Property Tax
Appraiser.
11. Respondent presented expert testimony by Paul Hyde as to the appropriate assessment
value of the Wilder Plant. Mr. Hyde is the owner and president of Hyde Valuations,
Inc., a valuation firm in Parma, Idaho. Mr. Hyde is an accredited senior appraiser in
business, machinery and equipment, and real property appraisal through the American
Society of Appraisers. He is also an MAI designated appraiser through the Appraisal
Institute. He is certified as a commercial general appraiser in Idaho, Utah, Nevada,
Oregon, and Washington.
12. In rebuttal, Petitioner presented expert testimony from J. Philip Cook as to the value of
the Wilder Plant. Mr. Cook is the owner of an appraisal practice in Utah. He is an MAI
designated appraiser through the Appraisal Institute. He is also holds a counselor of real
estate (“CRE”) designation, which is awarded by invitation by The Counselors of Real
Estate.
13. Mr. Cowan, Mr. Hyde, and Mr. Cook were each qualified to testify as experts in the field
of commercial real property appraisal, based on their knowledge, skill, experience,
training, and education.
14. Mr. Cowan testified that he considered all three recognized appraisal methods when
assessing the Wilder Plant. He relied primarily on the cost approach in determining the
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value of the Wilder Plant. He also considered the sales comparison approach in reaching
his conclusion as to the value of the Wilder Plant. Mr. Cowan testified that it was not
feasible to use the income approach to determine the value of the property, due to lack of
relevant data. To conduct the improvement cost analysis under the cost approach, Mr.
Cowan considered four properties: three in Canyon County and one in Twin Falls
County. Mr. Cowan concluded that the value of the Wilder Plant, based on the cost
approach, would be $19,870,000.

To conduct the sales comparison approach, Mr.

Cowan compared properties in Canyon and Bannock Counties in Idaho, as well as a
property in Ontario, Oregon, to the Wilder Plant. Mr. Cowan concluded that the value of
the Wilder Plant, based on the sales comparison approach, would be $18,540,000. Mr.
Cowan testified that after reconciling his conclusions from the cost and sales comparison
approaches, the value of the Wilder Plant as of January 1, 2016, was $19,500,000.
15. Paul Hyde testified that he considered each of the three approaches to appraisal. He
utilized the sales comparison and income approaches in valuing the Wilder Plant. Mr.
Hyde determined that the cost approach was too unreliable due to the large amount of
functional and external obsolescence of the Wilder Plant.

In conducting the sales

comparison approach, Mr. Hyde considered nine property sales, one of which was under
contract, and two active listings from across the country.

Two of the comparison

properties were located in Idaho; neither of the Idaho properties were located in Canyon
County. Mr. Hyde concluded that the value of the Wilder Plant, based on the sales
comparison approach, was $6,500,000. In conducting the income approach, Mr. Hyde
considered lease information for fourteen food processing facilities from across the
nation. Mr. Hyde concluded that the value of the Wilder Plant, based on the income
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approach, was $6,100,000. Mr. Hyde testified that, in his opinion, the value of the
Wilder Plant as of January 1, 2016 was $6,500,000.
16. J. Philip Cook testified in rebuttal that he reviewed Mr. Hyde’s assessments, and relied
upon available data to conduct his own assessment of the value of the Wilder Plant. In
conducting the cost approach, Mr. Cook considered the costs to build comparable
properties. Mr. Cook testified that the value of the Wilder Plant, based on the cost
approach, was $17,823,528. In conducting the sales comparison approach, Mr. Cook
analyzed six properties in the U.S. (one of which was in Bannock County, Idaho) in
comparison to the Wilder Plant. Mr. Cook testified that the value of the Wilder Plant,
based on the sales comparison approach, was $16,500,000. Mr. Cook did not complete
an independent income approach, though he testified that he used income approach
techniques to assist in estimating depreciation. Relying on the cost and sales comparison
approaches, Mr. Cook determined that the value of the Wilder Plant as of January 1,
2016 was $17,000,000.
17. Based on the testimony and evidence presented at trial, the Court finds that the cost
approach was the most appropriate, credible, and reliable appraisal method for
determining the market value of the Wilder Plant. The cost approach is the most widely
used and accepted approach for special use properties. The Wilder Plant, which is
operated as a food processing plant, is a special use property.
18. The Court finds that the sales comparison approach is less reliable than the cost approach
when applied to the Wilder Plant. The sales comparison approach raised too many
issues in this case with adjustments made for post-sale investments, as evidenced by the
three expert witnesses’ lack of agreement as to how to account for such expenditures.
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There are very few local sales comparisons to use in the sale comparison approach.
Even for the few sales comparisons that are available, the record is clear that the
purchasers of many of these properties made significant investments in them after they
were purchased. It is unclear from the record whether those investments were due to the
poor condition of the property when they were purchased, were necessary to
accommodate the business of the new owner, or were expansions of the properties.
Based on the evidence and testimony at trial, the sales comparison approach is less
reliable than the cost approach.
19. The income approach is likewise less reliable than the cost approach. The testimony at
trial demonstrated that most food processing plants are not leased, because they are
commonly occupied by their owners. Even when lease data was available, the experts
had difficulty comparing the Wilder Plant to those other facilities. When describing his
use of lease rates from other facilities around the country, Mr. Hyde stated, “I mean, I
don’t know a lot about them. I know where they are. I was able to find a little bit of
information about them.” The properties used for the income approach were from all
over the country—from California to Florida. The income approach analysis used by
Mr. Hyde did not use any properties in Idaho or the surrounding states. Mr. Hyde also
noted that determining the capitalization rate used in the income approach is
“problematic.”
20. Mr. Hyde’s appraisal value of $6,500,000 was not supported by the weight of the
evidence at trial. The property was valued by Respondent between $11,000,000 and
$12,100,000 in 2013, and Respondent has since invested approximately $10,000,000 into
the Wilder Plant. That investment included a significant expansion of the improvements
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on the property. Further, the evidence showed that market values in this geographic area
increased between the purchase date in 2013 and the effective date of the appraisal in
2016. In addition, the cost approach calculations used by Mr. Cowan and Mr. Cook
revealed that the $6,500,000 valuation was greatly understated.
21. Mr. Cowan and Mr. Cook relied heavily on the cost approach in reaching their
valuations. Mr. Cowan valued the Wilder Plant at $19,870,000 using the cost approach,
but reduced that slightly and opined that property was valued at $19,500,000. Mr. Cook
also relied heavily on the cost approach and he testified that the market value was
$17,000,000.
22. The Court finds that Mr. Cook’s opinion of the value of the Wilder Plant was supported
by the weight of the evidence, and the Court finds Mr. Cook’s opinion of the market
value to be particularly credible and reliable.
23. The Court finds, based on a preponderance of the evidence, that the market value of the
Wilder Plant on January 1, 2016 for ad valorem tax purposes was $17,000,000.
III.
CONCLUSIONS OF LAW
An appeal from the Board of Tax Appeals is “heard and determined by the [district court]
without a jury in a trial de novo on the issues in the same manner as though it were an original
proceeding in that court.”

I.C. 63-3812(c); The Senator, Inc. v. Ada County, Board of

Equalization, 138 Idaho 566, 569, 67 P.3d 45, 48 (2003). “A trial court’s findings of fact will be
upheld on appeal if the findings are supported by substantial and competent evidence.” The
Senator, Inc., 138 Idaho at 569, 67 P.3d at 48.
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Idaho law requires assessors to determine the market value of real property for
assessment purposes “according to recognized appraisal methods and techniques as set forth by
the state tax commission; provided, that the actual and functional use shall be a major
consideration when determining market value for assessment purposes.” I.C. § 63-208(1). The
standard for assessing real property was described in the Senator case as follows:
Generally, all real property subject to property taxation must be assessed annually
at market value as of 12:01 a.m. on the first day of January in the year in which
such property taxes are levied. IDAHO CODE § 63–205(1) (2000). Market value
is to be determined according to the requirements of Title 63, Idaho Code, and
rules promulgated by the Tax Commission. Id. Idaho Code § 63–201(10) (2000)
defines market value as follows:
“Market value” means the amount of United States dollars or
equivalent for which, in all probability, a property would exchange
hands between a willing seller, under no compulsion to sell, and an
informed, capable buyer, with a reasonable time allowed to
consummate the sale, substantiated by a reasonable down or full
cash payment.
Rule 217 of the Property Tax Administrative Rules adopted by the Tax
Commission provides that when assessing real property, the assessor shall
consider the sales comparison approach, the cost approach, and the income
approach. IDAPA 35.01.03.217.02. In addition, Idaho Code § 63–208 (2000)
provides that “the actual and functional use shall be a major consideration when
determining market value for assessment purposes.”
138 Idaho at 569, 67 P.3d at 48. “[T]he actual and functional use of real property is its existing
use and the use for which it was designed or intended.” The Senator, Inc., 138 Idaho at 570, 67
P.3d at 48.
Petitioner has met its burden to show that the value of the property exceeds $10,000,000.
The conclusion of the Board of Tax Appeals was erroneous. The market value of the property on
January 1, 2016 was, for ad valorem tax purposes, $17,000,000.
Costs are awarded to Petitioner as the prevailing party.
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IV.
ORDER
For the reasons stated above, IT IS HEREBY ORDERED that the Canyon County
Assessor apply the market value of $17,000,000 to Canyon County Parcel No. 367640100.
IT IS FURTHER ORDERED that the Canyon County Assessor calculate the amount of
property taxes due on Canyon County Parcel No. 367640100 based on the market value of
$17,000,000.
IT IS FURTHER ORDERED that the Canyon County Assessor shall notify this Court
within fourteen (14) days whether a refund is due to SSI Food Services, Inc. or whether the
collection of additional taxes is necessary. The Canyon County Assessor shall provide its
calculations to the Court and SSI Food Services, Inc. within fourteen (14) days. SSI Food
Services, Inc. will have fourteen (14) days to object to the Canyon County Assessor’s tax
calculations. If an objection is filed, a hearing will be held on the matter.
V.
DIRECTIONS FOR ENTRY OF JUDGMENT
After the Court determines whether a refund is due to Respondent or whether additional
taxes need to be collected, this Court will enter judgment.
Dated:

Signed: 5/2/2018 03:05 PM

_________________________________
Gene A. Petty
District Judge
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Bradley Goodsell
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
CivilEFile@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
Signed: 5/2/2018 04:09 PM
___________________________
By Deputy Clerk of the Court
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Electronically Filed
5/8/2018 11:18 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S MOTION FOR
RECONSIDERATION OF THE
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent, SSI Food Services, Inc., by and through its attorney of record, Terri Pickens
Manweiler of the firm Pickens Cozakos, P.A., and hereby moves this Court pursuant to Idaho
Rules of Civil Procedure 11.2(b) to reconsider the Court’s Findings of Fact and Conclusions of
Law entered May 2, 2018.
This Motion is based upon the records and files herein and the Memorandum in Support of
Motion for Reconsideration, filed herewith.
Oral argument is requested on this Motion.
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DATED: May 8, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 8, 2018, a true and correct copy of the foregoing document
was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
5/8/2018 11:18 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S MEMORANDUM IN
SUPPORT OF MOTION FOR
RECONSIDERATION OF THE
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent, SSI Food Services, Inc., by and through its attorney of record, Terri Pickens
Manweiler of the firm Pickens Cozakos, P.A., and hereby moves this Court pursuant to Idaho
Rules of Civil Procedure 11.2(b) to reconsider the Court’s Findings of Fact and Conclusions of
Law entered May 2, 2018.
I.

INTRODUCTION AND PROCEDURAL BACKGROUND

SSI Food Services, Inc., now known as CTI Foods (“CTI”) is the owner of the property
located at 22303 U.S. Highway 95, Wilder, in Canyon County, Idaho (“Property”). This matter
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involves the appeal by the Canyon County Assessor’s Office (the “County”) of the decision of the
Idaho Board of Tax Appeals (the “Board”) entered on March 31, 2017, and the denial of the
County’s Motion for Reconsideration entered on May 3, 2017. The Board determined the market
value of the Property to be $10,000,000 for real property tax assessment purposes.
Idaho Code § 63-3812 allows a party aggrieved by a final decision of the board of tax
appeals to appeal the decision to the district court. Pursuant to Idaho Code § 63-3812, the appeal
may be based on any issue presented to the board of tax appeals. On a Petition for Judicial Review,
as in the case at hand, the District Court determines the appeal in a trial de novo, without a jury, in
the same manner as if it were an original proceeding. The petitioner has the burden of proof that
the board of tax appeals failed to reach the correct determination of value.
In this matter, the County filed its Petition for Judicial Review on May 25, 2017 asking
this Court to disregard the Board’s $10,000,000 determination, and instead increase the determined
market value of the Property to $17,000,000. CTI opposed the County’s request for a nearly
seventy percent (70%) increase in value, countering that the market value of the Property should
be $6,500,000, as demonstrated by sales of similar properties. Trial was held on March 20, 2018
and March 21, 2018 and the following individuals were called by, and testified on behalf of, CTI:
David Kubosumi (CTI Plant Engineer), Paul Hyde (CTI Expert Appraiser), and David Smith (CTI
Tax Consultant). This Court entered its Findings of Fact and Conclusions of Law on May 2, 2018.
This Motion for Reconsideration is seeking that this Court reconsider and further explain
its Conclusion of Law that (1) “Petitioner has met its burden to show that the value of the property
exceeds $10,000,000;” (2) “The conclusion of the Board of Tax Appeals was erroneous;” and (3)
“The market value of the property on January 1, 2016 was, for ad valorem tax purposes,
$17,000.000.”
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II.
A.

LEGAL STANDARD

Legal Standard on Motions for Reconsideration
A party may make motion for reconsideration of any interlocutory orders of the trial court

at any time before the entry of final judgment. The Idaho Rule of Civil Procedure states:
In General. A motion to reconsider any order of the trial court entered before
final judgment may be made at any time prior to or within 14 days after the
entry of a final judgment. A motion to reconsider an order entered after the entry
of final judgment must be made within 14 days after entry of the order.
I.R.C.P. 11.2(b)(1). Such reconsideration “usually involves new or additional facts, and a more
comprehensive presentation of both law and fact.” Coeur d’Alene Mining Co. v. First Nat’l Bank,
118 Idaho 812, 822, 800 P.2d 1026, 1036 (1990). However “[a] motion for reconsideration need
not be supported by any new evidence or authority.” Fragnella v. Petrovich, 153 Idaho 266, 276,
281 P.3d 103, 113 (2012); see also Johnson v. N. Idaho College, 153 Idaho 58, 62, 278 P.3d 928,
932 (2012)(noting, Rule 11(a)(2)(B) [now 11.2(b)(1)] does not contain a new evidence
requirement). When deciding a motion for reconsideration, “the district court must apply the same
standard of review that the court applied when deciding the original order that is being
reconsidered.” Id.
In this case, Respondent requests the Court reconsider its Findings of Fact and Conclusions
of Law because the Court has not identified findings and conclusions supporting its determination
of the market value of the Property to be seventy percent (70%) higher than the Board of Tax
Appeal’s market value. Based upon issues presented at the hearing before the Board, CTI
anticipated that this Court would submit reasons why the Board of Tax Appeals erred in its
conclusion of $46.37 per square foot. CTI anticipated that this Court would make its conclusions
based upon the three (3) statutory methods of determining market value, i.e. 1) the income
approach, 2) the cost approach, and 3) the sales comparison approach, pursuant to Idaho statute
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and administrative rules, and the legal application of each approach to the findings of fact and
weigh them appropriately to arrive at a supportable value. Specifically, CTI seeks to understand
the basis for which the Court determined that the cost approach is the most appropriate (apparently
giving this method of weight one-hundred percent (100%) in arriving at a value of $17,000,000),
contradicting the Board of Tax Appeals which dismissed the cost approach as unreliable in this
situation due to the age and lack of support for accurately determining functional and economic
obsolescence. Secondly, CTI seeks to understand the basis of the Court’s reasoning to determine
that the sales comparison approach is less reliable than the cost approach, again contradicting the
Board of Tax Appeal’s views. Thirdly, CTI seeks to understand the reasoning why the Court cited
Mr. Hyde’s testimony of why the capitalization rate is “problematic” in the income approach but
fails to mention the majority of Mr. Hyde’s testimony which revolved around the difficulties of
the cost approach in this situation for this particular plant. Particularly, the difficulty in determining
the “ideal improvement” for the type of food processing that CTI performs at the plant and
secondly ascertaining the obsolescence from the ideal, which the Plant Engineer characterized as
ninety percent (90%) away from an ideal facility. CTI also seeks to understand why the sales
comparison approach (“because it raised too many issues in this case with adjustments made for
post-sale investments” according the Court) was apparently completely disregarded, again
contradicting the Board of Tax Appeals and professional valuation theory. The Conclusions of
Law do not address these three theories, nor does the Court identify the legalities of each
application. Therefore, CTI respectfully requests that this Court refine its Conclusions of Law to
identify how it reached its legal conclusions related to the application of the market value
approaches used in this case.
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B.

Legal Standard on Motions for Petition for Judicial Review
Petitions for Judicial Review on tax appeals follow specific guidelines set forth by Idaho

Statute and Administrative Rules. Idaho Rule of Civil Procedure 84 governs the judicial review of
state agency actions. Under IRCP 84(e)(2), the “scope of judicial review on petition from an
agency to the district court shall be as provided by statute.” Subsection (e)(1) of IRCP 84 directs
that “[w]hen the statute provides that review is de novo, the appeal shall be tried in the district
court on any and all issues, on a new record.”
Idaho Code § 63-3812 applies when a party who appeared before the board of tax appeals
is aggrieved by a board of tax appeals decision and appeals to the district court. Idaho Code § 63812 states the appeal shall be taken and perfected according to IRCP 84, and addresses the scope
of review as follows:
Whenever any taxpayer, assessor, the state tax commission or any other party
appearing before the board of tax appeals is aggrieved by a decision of the board of
tax appeals or a decision on a motion for rehearing, an appeal may be taken to the
district court located in the county of residence of the affected taxpayer, or to the
district court in and for the county in which property affected by an assessment is
located.
(a) The appeal shall be taken and perfected in accordance with rule 84 of the Idaho
rules of civil procedure.
…
(c) Appeals may be based upon any issue presented by the appellant to the board
of tax appeals and shall be heard and determined by the court without a jury in a
trial de novo on the issues in the same manner as though it were an original
proceeding in that court. The burden of proof shall fall upon the party seeking
affirmative relief to establish that the decision made by the board of tax
appeals is erroneous. A preponderance of the evidence shall suffice to sustain the
burden of proof. The burden of proof shall fall upon the party seeking affirmative
relief and the burden of going forward with the evidence shall shift as in other civil
litigation. The court shall render its decision in writing, including therein a
concise statement of the facts found by the court and conclusions of law
reached by the court. The court may affirm, reverse or modify the order, direct
the tax collector of the county or the state tax commission to refund any taxes found
in such appeal to be erroneously or illegally assessed or collected or may direct the
collection of additional taxes in proper cases.
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I.C. § 63-3812 (emphasis added).
A taxpayer [or county] may appeal a determination by the Commission by filing a
complaint against the Commission [or taxpayer] in district court. I.C. § 63-3049. The case is to
proceed as a de novo bench trial. I.C. § 63-3049; cf. I.C. § 63-3812(c). “A deficiency
determination issued by the Commission is presumed to be correct, and the burden is on the
taxpayer [or county] to show that the Commission’s decision is erroneous.” Dunn v. Idaho State
Tax Comm’n, 403 P.3d 309 (Idaho 2017)(emphasis added); Albertson’s Inc. v. State Dep’t of
Revenue, 106 Idaho 810, 814, 683 P.2d 846, 850 (1984); Parker v. Idaho State Tax Comm’n, 148
Idaho 842, 845, 230 P.3d 734, 737 (2010). In this case, the burden is on the County.
“A trial court’s findings of fact will be upheld on appeal if the findings are supported by
substantial and competent evidence. Enright v. Jonassen, 129 Idaho 694, 931 P.2d 1212 (1997). It
is the province of the trial judge to weigh the conflicting evidence and testimony and to judge the
credibility of witnesses. Id. We freely review the trial court’s conclusions of law. Id.” The
Senator, Inc. v. Ada County, Board of Equalization, 138 Idaho 566, 569, 67 P.3d 45, 48 (2003)
(emphasis added).
III.

ARGUMENT

The Findings of Fact and Conclusions of Law issued in this case do not provide CTI with
an explanation how the Court concluded the CTI Property should have the market value of
$17,000,000. To support its decision, the Court should identify how it determined (1) that
Petitioner met its statutory burden that the value of the Property exceeded $10,000,000; (2) that
the Board of Tax Appeals’ value of $10,000,000 was erroneous; and (3) that after considering each
of the three (3) valuation methods, how the Court applied the law to the fact in this case resulting
in its conclusion the CTI Property should be valued at $17,000,000.
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A.

Board of Tax Appeals Conclusions
As stated in Idaho Code, the County had the burden to establish that the Board was

erroneous at the de novo trial in this matter. This Court was then responsible for making a
determination, based on the facts and evidence presented at trial, whether the Board of Tax Appeals
was correct or erroneous in its original conclusions of law. Although this Court has ultimately
made such a determination by way of its ruling, the Court’s Findings of Fact and Conclusions of
Law do not address how the Board erred or why the Court found such a significant discrepancy in
the Board’s determined value. Rather, the decision simply states that “the Board of Tax Appeals
was erroneous” without addressing any of the Board’s findings or conclusions.
For the Court’s convenience, the Board’s conclusions are restated herein in their entirety.
Additionally, Respondent’s proposed Findings of Fact and Conclusions of Law, provided prior to
and after the trial are also stated in full hereinbelow. CTI’s proposed conclusions are also stated
in full hereinbelow. Finally, this Court’s recently entered its Conclusions of Law are also stated
in full below. In each instance, significant conclusions (or proposed conclusions) are further
emphasized for illustrative purposes.
1.

Board of Tax Appeals Conclusions of Law

This Board’s goal in its hearings is the acquisition of sufficient, accurate
evidence to support a determination of fair market value, or as applicable exempt
status. This Board, giving full opportunity for all arguments and having considered
all testimony and documentary evidence submitted by the parties in support of their
respective positions, hereby enters the following.
Idaho Code § 63-205 requires taxable property be assessed at market value
annually on January 1; January 1, 2016 in this case. Market value is defined in
Idaho Code§ 63-201, as,
“Market value” means the amount of United States dollars or equivalent for
which, in all probability, a property would exchange hands between a
willing seller, under no compulsion to sell, and an informed, capable buyer,
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with a reasonable time allowed to consummate the sale, substantiated by a
reasonable down or full cash payment.
Market value is estimated according to recognized appraisal methods and
techniques. There are three (3) primary methods for determining market value, the
sales comparison approach, the cost approach, and the income approach. Merris v.
Ada County, 100 Idaho 59, 63, 593 P.2d 394, 398 (1979). Both parties considered
all three (3) approaches, however, relied on two (2) in reaching their respective
value conclusions.
Admittedly, subject is a unique industrial property so finding its market
value represents a difficult appraisal assignment. As such, it is not surprising the
parties came to markedly different value conclusions. While the Board appreciated
the parties’ efforts in developing their value opinions, we found some notable issues
with both parties’ analyses.
Appellant’s fee appraisal focused on the sales comparison and income
approaches. The cost approach was deemed too unreliable due to subject’s older
age and the lack of support for accurately estimating potential functional and
economic obsolescence. The appraisal’s sales comparison approach considered
information related to eleven (11) recent sales and active listings. Though this is a
good amount of information, four (4) of the properties considered were active
listings. Actual sales are preferred in the sales comparison approach. Also, nine (9)
of the properties considered sold well below the $6.5 million value concluded for
the subject property, which indicates the considered properties were mostly inferior
to subject. To account for this, the appraisal applied some large adjustments in order
to make the properties comparable to subject. It is well understood the more
adjustments made to sales or listings, the less reliable the value conclusion
becomes. Overall, the Board was reluctant to rely too heavily on the fee appraisal’s
sales comparison approach.
The Board was similarly concerned with Respondent’s sales comparison
approach. Respondent provided information regarding four (4) sales from 2014,
however, one (1) of the sales involved a beverage distribution facility, which the
parties agree is not comparable to subject. The remaining sales were food
processing properties more similar to subject’s property type, however, their
comparability to subject was questionable as evidenced by the magnitude of
Respondent’s adjustments which overall ranged from roughly +300% to
+480%. Respondent contended the adjustments were proper because at the time
the industrial properties were sold, they were in need of significant reconfiguration
and updating work to become active food processing operations. Respondent
simply took the total costs, the sources of which are unknown, of the tenant
improvements for each sale and added them to the respective sale prices, which in
the case of Sale Nos. 1 and 4 were reportedly $20 million and $25 million,
respectively.
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While we understand Respondent’s concern with the sale properties
not being operational at the time of sale, the adjustment analysis is flawed.
Though no details at all were shared regarding the work done to the sale properties
after they were purchased, it is reasonable to assume the renovations included more
than just the minimum work needed to begin operations. Respondent’s analysis
completely disregarded the fact the sale properties were likely superior to
subject after the renovations were finished. In essence, Respondent compared
subject to new state-of-the-art food processing plants, even though subject is
an older facility with noted deficiencies. To not adjust, or even consider
adjustments in this regard was difficult for the Board to accept.
Appellant’s income approach was generally well received by the Board,
though there were a few concerns. The parties agreed special-use industrial
properties like subject are not typically leased to unrelated entities. Rather, such
properties are typically owner-occupied and operated. This makes the rental-based
income approach more difficult because there is not a lot of information concerning
appropriate lease rates. Appellant's appraisal did find a number of leased industrial
facilities, however, the level of comparability between the lease comparables and
subject was somewhat questionable. There was also a lack of support for the 15%
downward adjustment made to the median lease rate to account for subject’s rural
location, though the other components of the income approach appeared reasonable
and well supported.
Turning to Respondent’s cost approach, the Board had serious
concerns. Most troubling was Respondent’s reliance solely on recent
construction costs from only four (4) local industrial facilities. The Board agrees
it is proper to consider local construction costs, however, in this case Respondent
failed to consider anything else. This is particularly problematic when exactly onehalf (1/2) of Respondent’s data points to a RCN of roughly $475 per square foot,
and the average of the other two (2) data points is approximately $213 per square
foot. On its face the data is conflicting, and Respondent did not attempt to adjust or
otherwise account for the obvious differences. It is apparent to the Board the two
(2) higher cost facilities consist of more than just “four walls and a floor” as
characterized by Respondent. Of course with no details regarding the work done or
the level of interior finish, it is impossible for the Board to understand the reason
for the widely divergent cost numbers. Of further concern was Respondent’s
attempt to develop a linear regression model using just these four (4) sales. A
regression model based on so few data points fails even minimum standards of
statistical reliability.
Though the Board did have some serious concerns with portions of
Respondent’s cost approach, we did find other aspects of the analysis appropriate
and well supported. Specifically, Respondent’s consideration of the different
components of the subject facility was well received by the Board. Subject, and
industrial property in general, is typically comprised of several components, each
contributing differently to the total value of the property. Subject’s low-cost
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manufacturing spaces, the cold and dry storage areas, and the auxiliary buildings
were evaluated individually and value estimates were derived using cost data
involving similar type construction. We found such individualized consideration of
subject’s various components proper.
Idaho Code§ 63-511 places the burden on Appellant to prove error in
subject’s assessed value by a preponderance of the evidence. In this instance, the
Board finds the burden of proof satisfied, however, did not find adequate support
for the petitioned value. As detailed above, the Board skeptically viewed various
aspects of the parties’ respective analyses. Though we are satisfied subject’s
assessed value is overstated, we believe subject's market value is higher than the
$6.5 million concluded by Appellant.
Based on the above, the decision of the Canyon County Board of
Equalization is modified to reflect a total value of $10,000,000 for the subject
property.
Trial Exhibit 1010 (emphasis added).
2.

Respondent’s Proposed Conclusions of Law

Idaho Code § 63-205 requires taxable property be assessed at market value
annually on January 1; January 1, 2016 in this case. Market value is defined in
Idaho Code § 63-201, as,
“Market value” means the amount of United States dollars or equivalent for
which, in all probability, a property would exchange hands between a
willing seller, under no compulsion to sell, and an informed, capable buyer,
with a reasonable time allowed to consummate the sale, substantiated by a
reasonable down or full cash payment.
Market value is estimated according to recognized appraisal methods and
techniques. There are three (3) primary methods for determining market value, the
sales comparison approach, the cost approach, and the income approach. Merris v.
Ada County, 100 Idaho 59, 63, 593 P.2d 394, 398 (1979). Both parties considered
all three (3) approaches, however, relied on two (2) in reaching their respective
value conclusions.
CTI’s fee appraisal focused on the Sales Comparison and Income
Approaches. The Cost Approach was deemed too unreliable due to the older age of
the subject Property and the lack of support for accurately estimating potential
functional and economic obsolescence. The appraiser’s Sales Comparison
Approach considered information related to eleven (11) recent sales and active
listings. Though this is a good amount of information, four (4) of the properties
considered were active listings. Actual sales are preferred in the Sales Comparison
Approach. Also, nine (9) of the properties considered sold well below the $6.5
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million value concluded for the subject Property, which indicates the considered
properties were mostly inferior to the subject Property. To account for this, the
appraiser applied some large adjustments in order to make the properties
comparable to the subject Property.
The County also relied on Sales Comparison Approach. The County
provided information regarding four (4) sales from 2014, however, one (1) of the
sales involved a beverage distribution facility, which the parties agree is not
comparable to the subject Property. The remaining sales were food processing
properties more similar to the subject Property type, however, their
comparability to the subject Property was questionable as evidenced by the
magnitude of the County’s adjustments which overall ranged from roughly
+300% to +480%. The County contended the adjustments were proper because at
the time the industrial properties were sold, they were in need of significant
reconfiguration and updating work to become active food processing operations.
The County simply took the total costs, the sources of which are unknown, of the
tenant improvements for each sale and added them to the respective sale prices,
which in the case of Sale Nos. 1 and 4 were reportedly $20 million and $25 million,
respectively.
The County’s adjustment analysis is flawed. Though no details at all were
shared regarding the work done to the sale properties after they were purchased, it
is reasonable to assume the renovations included more than just the minimum work
needed to begin operations. The County’s analysis completely disregarded the
fact the sale properties were likely superior to the subject Property after the
renovations were finished. In essence, the County compared the subject
Property to new state-of-the-art food processing plants, even though the
subject Property is an older facility with noted deficiencies. To not adjust, or
even consider adjustments in this regard was difficult for this Court to accept.
CTI’s Income Approach is consistent with industry application for valuing
properties of this kind. The parties agreed special-use industrial properties like the
Property are not typically leased to unrelated entities. Rather, such properties are
typically owner-occupied and operated. This makes the rental-based Income
Approach more difficult because there is not a lot of information concerning
appropriate lease rates. CTI’s appraiser did find a number of leased industrial
facilities. CTI’s appraiser concluded that the Income Approach value of the
Property was $6,100,000. The County offered no evidence to refute CTI’s Income
Approach calculation.
Turning to the County’s Cost Approach, this Court has serious
concerns. Most troubling was the County’s reliance solely on recent
construction costs from only four (4) local industrial facilities. The Court agrees
it is proper to consider local construction costs, however, in this case, the County
failed to consider anything else. This is particularly problematic when exactly onehalf (1/2) of the County’s data points to a RCN of roughly $475 per square foot,
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and the average of the other two (2) data points is approximately $213 per square
foot. On its face the data is conflicting, and the County did not attempt to adjust or
otherwise account for the obvious differences. It is apparent to the Court the two
(2) higher cost facilities consist of more than just “four walls and a floor” as
characterized by the County. Of course, with no details regarding the work done or
the level of interior finish, it is impossible for the Court to understand the reason
for the widely divergent cost numbers. Of further concern was the County’s
attempt to develop a linear regression model using just these four (4) sales. A
regression model based on so few data points fails even minimum standards of
statistical reliability.
Taking a look at the Review Appraisal presented by the County by an outof-state appraiser, who was paid a hefty amount to conclude the Property was
valued at $17,000,000, this Court deems that opinion to be unreliable and biased.
Given the many conflicting statements at trial, the lack of any independent
investigation into the market data relied upon, and the sheer amount of money paid
to the appraiser, this Court concludes his opinion of value to be without merit and
was not considered in making these Findings and Conclusions.
Idaho Code § 63-511 places the burden on Appellant to prove error in the
subject Property’s assessed value by a preponderance of the evidence. In this
instance, the Court finds the burden of proof unsatisfied by the County to increase
the assessed value of the Property to $19,500,000. The Court further finds that CTI
proved by a preponderance of evidence that the value of the Property should more
appropriately be assessed at $6,500,000. Thus, it is hereby concluded that the
Property’s market value is $6,500,000 million as concluded by CTI.
Respondent’s Proposed Findings of Fact and Conclusions of Law, filed April 12, 2018 (emphasis
added).
3.

Court’s Conclusions of Law

An appeal from the Board of Tax Appeals is “heard and determined by the
[district court] without a jury in a trial de novo on the issues in the same manner as
though it were an original proceeding in that court.” I.C. 63-3812(c); The Senator,
Inc. v. Ada County, Board of Equalization, 138 Idaho 566, 569, 67 P.3d 45, 48
(2003). “A trial court’s findings of fact will be upheld on appeal if the findings are
supported by substantial and competent evidence.” The Senator, Inc., 138 Idaho at
569, 67 P.3d at 48.
Idaho law requires assessors to determine the market value of real property
for assessment purposes “according to recognized appraisal methods and
techniques as set forth by the state tax commission; provided, that the actual and
functional use shall be a major consideration when determining market value for
assessment purposes.” I.C. § 63-208(1). The standard for assessing real property
was described in the Senator case as follows:
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Generally, all real property subject to property taxation must be assessed
annually at market value as of 12:01 a.m. on the first day of January in the
year in which such property taxes are levied. IDAHO CODE § 63–205(1)
(2000). Market value is to be determined according to the requirements of
Title 63, Idaho Code, and rules promulgated by the Tax Commission. Id.
Idaho Code § 63–201(10) (2000) defines market value as follows:
“Market value” means the amount of United States dollars or
equivalent for which, in all probability, a property would exchange
hands between a willing seller, under no compulsion to sell, and an
informed, capable buyer, with a reasonable time allowed to
consummate the sale, substantiated by a reasonable down or full
cash payment.
Rule 217 of the Property Tax Administrative Rules adopted by the Tax
Commission provides that when assessing real property, the assessor shall
consider the sales comparison approach, the cost approach, and the income
approach. IDAPA 35.01.03.217.02. In addition, Idaho Code § 63–208
(2000) provides that “the actual and functional use shall be a major
consideration when determining market value for assessment purposes.”
138 Idaho at 569, 67 P.3d at 48. “[T]he actual and functional use of real property is
its existing use and the use for which it was designed or intended.” The Senator,
Inc., 138 Idaho at 570, 67 P.3d at 48.
Petitioner has met its burden to show that the value of the property
exceeds $10,000,000. The conclusion of the Board of Tax Appeals was
erroneous. The market value of the property on January 1, 2016 was, for ad
valorem tax purposes, $17,000,000.
Costs are awarded to Petitioner as the prevailing party.
Findings of Fact and Conclusions of Law, filed May 2, 2018 (emphasis added).
As illustrated above, the Court’s Findings of Fact and Conclusions of Law fail to identify
how Petitioner met its burden, specify why the Board was erroneous, or explain the Court’s
reasoning for its valuation determination. Therefore, CTI seeks either a reconsideration of the
Court’s Findings of Fact and Conclusions of Law or a more definitive statement of its Conclusions
of Law. Without specific conclusions of law which at a minimum reference the three (3)
methodologies for determining market value, it is nearly impossible for CTI to determine how or
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why this Court reached its determination that the Board of Tax Appeals’ decision was erroneous
and assigned a value of $17,000,000 to the CTI Property.
B.

Reconsideration Should Be Granted
The Findings of Fact and Conclusions of Law filed May 2, 2018, do not provide a basis for

the Court’s determination that the market value of the Property is $17,000,000 because they do not
address the legal application of the relevant Idaho statutes and Administrative Procedural Rules.
At trial, it was well established by both parties that the interpretation of the phrase “actual
and functional use” versus “value in use” was critical in this case. The Idaho legislature has not
defined the phrase “actual and functional use.” When interpreting a statute, courts are to begin
with the literal words of the statute, giving the language its plain, obvious and rational meaning.
Thomson v. City of Lewiston, 137 Idaho 473, 50 P.3d 488 (2002). The goal is to give effect to the
purpose of the statute and the legislative intent in enacting it, which may be implied from the
language used or inferred on grounds of policy or reasonableness. Id.
Here, the Board of Tax Appeals encounters and applies an interpretation of actual and
functional use in every real property case it hears. Indeed, the Board clearly demonstrated its
understanding of the law and the application of actual and functional use in its original Decision
and Order in this matter in favor of CTI [stated in its entirety hereinabove].
As further explained by Idaho courts, real property is typically valued at its highest and
best use. The Senator, Inc. v. Ada County Board of Equalization, 138 Idaho 566, 670, 67 P.3d 45,
49 (2003). That determination takes into consideration the uses that are legally permissible,
physically possible, financially feasible, maximally profitable, and reasonably probable in order
to arrive at the highest value for the property. Id. The highest and best use of real property may
not be its present use, or the use for which any of its improvements were designed. Id. The Idaho
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Supreme Court further analyzed “actual and functional use” along with the legislative history as
to why it is now used for determining values for taxation, and determined:
In 1971 the legislature added to what was then Idaho Code § 63-202 (the forerunner
of Idaho Code § 63-208) the requirement that “the actual and functional use shall
be a major consideration when determining market value of commercial and
agricultural properties.” Ch. 317, § 1, 1971 Idaho Sess. Laws 1264. In 1996, the
legislature repealed former Idaho Code § 63-202 and enacted Idaho Code § 63-208,
which retains the requirement that the actual and functional use shall be a major
consideration when assessing real property, but it does not limit that requirement to
commercial and agricultural properties. Ch. 98, §§ 1 & 3, 1996 Idaho Sess. Laws
308, 309, 318-22. It is apparent that the legislature inserted this requirement so that
real property would not automatically be appraised at its highest and best use. See
Fairway Development Co. v. Bannock County, 113 Idaho 933, 750 P.2d 954 (1988)
(distinguishing cases from other jurisdictions because statutes in those jurisdictions
required that real property be assessed according to its highest and best use rather
than its actual and functional use). Although the actual and functional use may be
the highest and best use, the two phrases are not meant to be synonymous.
The word “actual” means: “1. existing in act or fact; real: an actual case of treason;
actual expenses; an actual hardship. 2. existing now; present; current: the actual
position of the moon.” WEBSTER'S NEW UNIVERSAL UNABRIDGED
DICTIONARY 15 (1989 Barnes & Noble, N.Y.) The word “functional” means: “1.
of or pertaining to a function or functions: functional difficulties in the
administration. 2. having or serving a utilitarian purpose; capable of serving the
purpose for which it was designed: functional architecture; a chair that is functional
as well as decorative.” Id. at 574. Considering the definitions of “actual” and
“functional” and the legislature’s apparent purpose in adding that requirement, the
actual and functional use of real property is its existing use and the use for which it
was designed or intended.
Id., 138 Idaho at 670, 67 P.3d at 49.
Furthermore, when determining the market value, what is being valued for assessment
purposes is the real property, not the business being operated on the real property. Id. Finally,
goodwill of the operating business is specifically exempt from taxation. I.C. § 63-602L.
At trial, the County sought to change the definition and application of market value in the
State of Idaho. The Board of Tax Appeals properly recognized these issues, definitions, and their
applicability in this case as articulated in its ruling. Nonetheless, the County chose to appeal those
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decisions and as a result, the taxpayer, CTI, has been overwhelmingly burdened, despite doing
everything correctly throughout each of the appeals processes. This Court, in its Conclusions of
Law, did not address these critical legal issues, thus CTI is unclear as to why the Court reached its
conclusion that the Board of Tax Appeals was erroneous or how the Court determined the market
value of the CTI Property to be $17,000,000.
Accordingly, CTI respectfully request that this Court reconsider or specifically address the
legal applications required for the County to meet its burden under its petition for judicial review.
CTI further requests that this Court specifically identify where the Board of Tax Appeals was
erroneous in its Conclusions of Law. Finally, CTI respectfully requests this Court to reconsider,
or at a minimum explain, its determination for the CTI Property value to increase seventy percent
(70%) to $17,000,000. After doing so, CTI submits that this Court conclude that Petitioner did not
meet its burden, the Board of Tax Appeal’s assessment was not erroneous, and therefore the
previously determined property value of $10,000,000 should not be disturbed.
IV.

CONCLUSION

Respondent respectfully requests that this Court reconsider its Findings of Fact and
Conclusions of Law to address the merits of the case and how the law is to be applied to the same.
Finally, Respondent respectfully requests that this Court reconsider its decision.
DATED: May 8, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 8, 2018, a true and correct copy of the foregoing document
was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
5/14/2018 10:59 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Angel Shankel, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
EFile: CivilEFile@canyonco.org
Email: pacivilmail@canyonco.org

Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,

CASE NO. CV2017-5806
AFFIDAVIT OF BRIAN STENDER

Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.

In re: Board of Tax Appeals, Appeal No.
16-A-1079

STATE OF IDAHO)
ss.
County of Canyon )
I, Brian Stender, being first duly sworn on oath , deposes and says:
1.

I am the Canyon County Assessor;

2.

The purpose of this affidavit is to comply with the Court' s order that the Assessor
convey to the Court the calculation of tax based on a value of$17,000,000, whether
additional taxes are payable for 2016, and if so, how much ;

AFFIDAVIT OF
BRIAN STENDER
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3.

I have consulted with the Canyon County Treasurer, who 1s charged with
calculating and collecting taxes based on valuations and levies;

4.

I have reviewed the records of the Treasurer, which are attached hereto as "Exhibit
A" and "Exhibit B", and believe them to be accurate and consistent with the history
of this case;

5.

Based on Exhibits A and B, I have created the table attached as "Exhibit C", which
summarize s the relevant information in Exhibits A and B, as those documents also
include figures related to the subsequent property tax roll that are not relevant to
this litigation;

6.

As indicated in Exhibit C, tax due for 2016 is $97,770.12;

7.

Additionally, statutory interest and penalties have accrued by operation of Idaho
Code §§63-903(4), 63-201, and 63-1001, and interest continues to accrue daily. As
indicated in Exhibit C, accrued statutory interest and penalties as of May 8, 2018,
are $18,119.27; and

8.

Consequently, the Judgment should reflect that statutory interest and penalties are
due in addition to the unpaid taxes, until paid in full.

DATED this

If~ dayofMay , 2018.

;,,

Brian Stender, Canyon County Assessor
111 N. 11th Ave. #250
Caldwell, Idaho 83605
STATE OF IDAHO
County of Canyon

)
) ss.
)

SUBSCRIBED AND SWORN to before me this / '/~ay of May, 2018.

» ~z~
___v~ /4£
~d
C!}__wv

Residing at: {}f,uyo/V
TY,, IR
Commission Expires: _e;_'j.......,t'-(¥_,__..I--E,j},,___ _ _ _ __
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about this M F\ 'i I 4-, '2..o l ~
I caused a true and
correct copy of the AFFIDAVIT OF BRIAN STENDER to be served upon the following in the
manner indicated:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[X] Efile
[ ] E-Mail

Canyon County Assessor
1115 Albany Street
Caldwell, Idaho 83605
mcowan@canyonco.org

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Brad D. Goodsell
Allen J. Shoff
Canyon County Prosecutor's Office
1115 Albany Street
Caldwell, Idaho 83605
CivilEfile@canyonco.org

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[X] Efile
[ ] E-Mail

Alie~~
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5.1812018

TRANSACTION HISTORY REPORT
TAG: 025-00

PIN: 387840100
Business Date From:

01/01/2016

Business Date To:

Receipt Number:

05/0812018
All
All
All
All

BusinHS Date

u..,

Bill Type:
Tax Year:
Bill Number.

EffOate

11I02/201812:00:00 AM

Current Owner: CTI-SSI FOOD SERVICES LLC

Type

TaxYr BIi Number

Original Charge

2018

2016158325

Receipt Number

NatAmount
255,412.24

12/14'2016 12:00:00 AM

Cashiers

12/14/2016

Paymert

2018

2018158325

D2/1QQ017 12:00:00 AM

1l'8Cle

02110/2017

Charge Adjustment

2016

2018802914

03113/201712:00:00AM

Cuhlerl

03113/2017

Payment

2018

2016802914

06/0112017 12:00:00 AM

jmercado

06101/2017

Ctwge Adjustment

2016

2016158325

Ol/011201712:00:00AM

C81h1•5

12/1-4/2018

Realocata

2018

2018158325

U18.35374

OMJ1l201712:00:00AM

Jmeraldo

12/14/2016

Rullocata

2018

2016158325

B17.1303

(127,708.12)

0811412017 12:00:00 AM

Calhier1

06/1412017

Pavrmnt

2016

2016158325

U17.15881

(11,965.46)

OM>Bl201812:00:00AM

)naaldo

0510812018

Charge Adjuslmant

2018

2018158325

OM18'201812:00:00AM

jnen:ado

12/14/2018

Realloc:ale

2016

2018158325

817.1303

127,708.12

05l08/201812:00:OOAM

cashier1

06/14/2017

Reallocate

2018

2018158325

U17.15881

11,985.46

OSJ081'2O18 12:00:OD AM

jmarcado

12/1412018

Realocale

2018

2018158325

818.045

(127,708.12)

05l08'2018 12:00:00AM

;neado

O&M,412017

Reallocate

2018

2016158325

818.946

(11,985.48)

U16.35374

(127,708.12)
1,745.90

U17.4201

(1,7-45.90)
(115,7◄0.88)

127,706.12

97,770.12

Total Net Amount

97,170.12

13 Filtered Transaction(s).
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Date: 0IIDl/2018

Property Tax Reminder Notice

CANYON COUNTY
TRACIE LLOYD, TAX COLLECTOR
111 N. 11th Ave., Suite 240
Caldwell, ID 83805

Paga: 1

PIN: 36764010 0
AIN: 04NO~W107201
Balance Good Through:

OM»ll2011

Current Year Balance:

20M54-7354

$111,881.39

Prior Year(a) Balance:
,... blloW for detalla)

AUTO

ll11l111ll11ll11l111l1ll11111llll111I

SO.DO

Total Out:

CTI-SSI FOOD SERVICES LLC
22303HWY95
WILDER ID 83676

$111,819.39

Description: 10-4N-oW SE
TX 2-A IN NESE

TAX2LS

Situs: 22303 HWY 95

WI
. .,,

., '

.

Credit or Debit Card Payments can be made fn person or via the intemet
To make a payment on-line, please Visit
www.canyonco.org/lreaeurer & select the payment link to submit your payment
. A CONVENIENCE FEE IS CHARGED ON ALL
CREDIT/DEBIT CARD PAYMENTS MADE BOTH IN PERSON AND ON-LINE
.
Current Charges
PIN

Year

BIIINumlJer

Inst

Dua Date

Charges

lntelNt

PenlF...

Paid

Balance

367640100

2016 2018158325

1 12/20/2016

118,720.89

0.00

0.00

118,720.89

0.00

3876401 00

2016

2 06/2012017

118,720.81

18,163.87

1,955.40

20,950.69

115.889.39

36764010 D

2016 2016802914

1 03120J2017

872.95

o.oo

0.00

872.95

0.00

36764010 0

2016

2 06120/2017

872.95

0.00

0.00

872.9!

0.00

239,187.60

16,163.87

1,955.40

141,417.48

115,889.39

Current Year TolaJs

PrlorYeara
PIN

Year

BIii Number

Charge■

lntere1t

PanlFeH

Paid

Balance

Prior Years Total

overall Total&

231,187.ID

18,113.87

1,955.40

141.417.48

115,889.39
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2016 Tax Summary-Regu lar Roll

Original Amount
Based on $18,286,630 Value

$255,412.24

Amount Due
Based on $17,000,000 Value

$237,441.70

Tax Difference Between Values

$17,970.54

Payment 1 (12/14/2016)
Payment 2 (6/14/2017)

$127,706.12
$11,965.46

Total Tax Due

$97,770.12

Statutory Interest from January 1, 2017*
2% Penalty Imposed June 21, 2017*

$16,163.87
$1,955.40

Total Tax Due Including Statutory
Interest & Penalties

$115,889.39

*Penalties and interest as of 5/8/18

EXHIBITC
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Electronically Filed
5/15/2018 3:16 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

RESPONDENT’S OBJECTION TO
REQUEST FOR PENALTIES AND
INTEREST ON TAX DUE

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent, SSI Food Services, Inc., by and through its attorney of record, Terri Pickens
Manweiler of the firm Pickens Cozakos, P.A., and hereby objects to the Affidavit of Brian Stender,
requesting interest and penalties on the 2016 tax liability. Respondent paid all taxes when due for
2016 pursuant to the Idaho Board of Tax Appeals tax valuation. This Court only has jurisdiction
to order interest and penalties if the taxpayer failed to pay taxes when due. The new tax liability
imposed by this Court in its Findings of Fact and Conclusions of law is not yet due, thus there can
be no interest or penalties unless Respondent fails to pay after judgment is entered.
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Oral argument is requested on this Objection.
DATED: May 15, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 15, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
5/15/2018 3:31 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Angel Shankel, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

NOTICE OF HEARING RE:
RESPONDENT’S MOTION FOR
RECONSIDERATION OF THE
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Date: June 8, 2018
Time: 9:30 a.m.

PLEASE TAKE NOTICE that on June 8, 2018 at 9:30 a.m., or as soon thereafter as
counsel may be heard, Respondent, SSI Food Services, Inc. will call up and present for hearing
its Motion for Reconsideration of the Findings of Fact and Conclusions of Law, before the
Honorable Gene A. Petty at the Canyon County Courthouse, 1115 Albany Street, Caldwell,
Idaho.

NOTICE OF HEARING RE: RESPONDENT’S MOTION FOR RECONSIDERATION OF THE FINDINGS OF
FACT AND CONCLUSIONS OF LAW - 1
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DATED: May 15, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 15, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
5/16/2018 10:38 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Angel Shankel, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,

CASE NO. CV2017-5806
NOTICE OF HEARING

Petitioner,
vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon County
Prosecutor's Office, Civil Division, and hereby gives notice that Petitioner's Affidavit of Brian Stender
will be heard on the 8th day of June, 2018, at 9:30 a.m. in front of the Honorable Gene A. Petty, District
Judge.
DATED this~ day of May, 2018.

Allen J. Shoff
Deputy, Civil Division
NOTICE OF HEARING
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on or about this~ day of May, 2018, I caused a true and
correct copy of the NOTICE OF HEARING to be served upon the following by the method
indicated below:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise .com

[ ] U.S. Mail
[ ] Overnight Delivery
[ ] Facsimile
[ ] Hand Delivery
[X] E-Filing Service

Canyon County Assessor
111 North 11 th Avenue, Ste. 250
Caldwell, Idaho 83605
bstender@canyonco.org
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Overnight Delivery
[X] Email
[ ] Hand Delivery
[ ] E-Filing Service

All~
Deputy, Civil Division

NOTICE OF HEARING
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Electronically Filed
6/1/2018 11:47 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Angel Shankel, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyo nco. org
Efile: Civi1Efile@canyonco.org

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CASE NO. CV-2017-5806
PETITIONER'S RESPONSE TO
RESPONDENT'S MOTION FOR
RECONSIDERATION AND OBJECTION
TO AFFIDAVIT OF BRIAN STENDER

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
COMES NOW, the Canyon County Assessor, by and through its counsel, the Canyon
County Prosecutor's Office, Civil Division, and hereby submits its Response to Respondent's
Motion for Reconsideration and Objection to Affidavit of Brian Stender.
1)

Respondent's Motion for Reconsideration.

After review of the document filed by the Court, Petitioner contends that the Court's
Findings of Fact and Conclusions of Law are adequate to support the Court's decision of a final
market value of $17 million for the subject property. Petitioner agrees with the Court that the
PETITIONER'S RESPONSE TO RESPONDENT'S
MOTION FOR RECONSIDERATION AND OBJECTION
TO AFFIDAVIT OF BRIAN STENDER
Page 1 of7
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evidence submitted at trial is more than sufficient to prompt the Court to find, by preponderance
of the evidence, that the Board of Tax Appeal's decision was erroneous, and that the value of$17
million for the subject property more appropriately contemplates Idaho's statutory requirement
that the Assessor give major consideration to the actual and functional use of the property to
determine value.
However, if the Court determines that additional findings are necessary to clarify its
conclusions, Petitioner suggests that its Amended Proposed Findings of Fact and Conclusions of
Law, previously provided to the Court, contained proposed findings and conclusions that address
many of the issues raised by Respondent in the Motion for Reconsideration. These proposed
findings offer a detailed examination of the flaws in the appraisal performed by Mr. Paul Hyde
and why it cannot be relied upon.

2)

Respondent's Objection to Request for Penalties and Interest on Tax Due.
On March 31, 2017, the Board of Tax Appeals filed its Final Decision and Order on Appeal

No. 16-A-1079, regarding the subject property in this action. On April 12, 2017, the Petitioner
filed a Petition for Reconsideration and Rehearing, which was denied by the Board of Tax Appeals
in their Order Denying Reconsideration and Rehearing of May 3, 2017. Petitioner then filed its
Petition for Judicial Review to the Third District Court on May 25, 2017, beginning the instant
action. Upon receipt of the Petition for Judicial Review, counsel for the Respondent sent an email
to Petitioner's counsel, dated May 30, 2017, and a letter, dated May 31, 2017, and sent by fax on
May 30, 2017. Declaration of Allen J. Shoff, "Exhibit A" and "Exhibit B." In this letter, counsel
for the Respondent claimed that the Petitioner was in willful and purposeful defiance of the Board
of Tax Appeal's order and that Canyon County was refusing to refund Respondent's over-payment
of taxes. Declaration of Allen J. Shoff, "Exhibit B." Respondent's counsel informed Petitioner that
PETITIONER'S RESPONSE TO RESPONDENT'S
MOTION FOR RECONSIDERATION AND OBJECTION
TO AFFIDAVIT OFBRIAN STENDER
Page 2 of7

Page 299

Respondent would not pay the "inflated amount" of property taxes on June 20, and that if the
County did not issue a refund, Respondent would seek sanctions against the County. Ibid.
Upon receipt of this letter, counsel for Petitioner, in an email dated June 2, 2017, responded
and agreed the decision of the Board of Tax Appeals was controlling until a district court
modification. Declaration of Allen J. Shoff, "Exhibit C." The issues of interest and penalties were
not discussed.
Idaho Code § 63-903 addresses the due dates of property taxes for each year taxes are
levied and allows that the taxpayer can pay the taxes in full or split into two halves. LC. § 63903( 4) clarifies that if the second payment is not made on or before June 20 of the year taxes are
levied, late charges pursuant to LC. § 63-201 and interest pursuant to LC. § 63-1001 shall be
assessed on the remaining property tax due. The late charges are defined as a charge of two percent
on the delinquency. LC. § 63-201(12). With regard to interest:
To avoid delinquency, total payment must be made in full to the county tax
collector by the due date. Any delinquency shall have the force and effect of a
sale to the county tax collector as grantee in trust for the county of the property
described. Any payment on a delinquency is, in effect, a partial redemption of the
property from tax sale. Interest on a delinquency will be charged at one percent
(1 %) per month calculated from January 1 following the year the tax lien
attached, provided however, that the interest shall not be charged on collection
costs.
LC. § 63-1001. Respondent argues that the Court only has jurisdiction to order interest and
penalties if the taxpayer failed to pay taxes when due, that the tax liability imposed by the Court
is not yet due, and therefore that there cannot be interest or penalties. This, however, does not
accurately describe precedent both in the state ofldaho and elsewhere.
First, it is essential to address the plain language of the relevant statutes. In addition to
those cited above, the statutes governing the Board of Tax Appeals clarify that, in the event of an
appeal of a Board of Tax Appeal decision to the district court:
PETITIONER'S RESPONSE TO RESPONDENT'S
MOTION FOR RECONSIDERATION AND OBJECTION
TO AFFIDAVIT OF BRIAN STENDER
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The court may affirm, reverse or modify the order, direct the tax collector of the
county or the state tax commission to refund any taxes found in such appeal to be
erroneously or illegally assessed or collected or may direct the collection of
additional taxes in proper cases.
LC. § 63-3812(c).
Logically, there are three situations that can result from a district court order: the court find
that the taxpayer overpaid, that the value was appropriate and no adjustment is needed, or that the
taxpayer underpaid. We need not consider the situation in which no adjustment is needed. In
situations where a taxpayer overpaid due to a later determination by a court or the Board of Tax
Appeals, the refund includes not only the property tax overpaid and not lawfully due, but also
interest due on the refund of such tax. LC. § 63-1305(2). The Supreme Court ofldaho found that
when a taxpayer overpaid the district court was required to order a refund, and it cited to LC. § 631305(2) to include both the excess taxes paid and interest. Canyon Cty. Bd. of Equalization v.
Amalgamated Sugar Co., LLC, 143 Idaho 58, 62, 137 P.3d 445, 449 (2006).

The court in

Amalgamated Sugar made their reasoning clear when they stated that:
To read the statute otherwise would allow counties to withhold money that
rightfully belongs to the taxpayer, who was forced to pay the claimed taxes due
upfront before obtaining a judgment setting the value of the property lower than
originally assessed.
Ibid.
It is reasonable in a situation where the taxpayer underpaid, that the statutory penalties and

interest would attach in addition to the taxes rightfully due if the taxpayer did not complete the
payment. It is merely the reverse situation and an equivalent inequity would result if the taxpayeroriginally assessed a certain value in tax-withheld that amount for the duration of the litigation,
when it was determined by the final court order that the assessed value was indeed appropriate
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from the outset. The statutes that govern the Board of Tax Appeals point to the balance in this
principle when they articulate that:
Nothing in this section shall be construed to suspend the payment of taxes pending
any appeal, except that any privileges as to bonds or other rights extended by the
provisions of chapters 30 and 36, title 63, Idaho Code, shall not be affected.
Payment of taxes while an appeal hereunder is pending shall not operate to waive
the right to an appeal.
Idaho Code§ 63-3812(d).
In other words, the collection of outstanding taxes still continues regardless of the status of
the litigation. If the taxpayer elects not to pay that whole sum, gambling on the court finding in
their favor at the conclusion of the litigation, they accept the risk that interest and penalties may
continue to accrue if they receive an unfavorable decision.
This is precisely the general rule in jurisdictions across the United States. The general rule,
applicable across all types of taxation, was ''that one who is delinquent in the payment of a tax is
liable for the statutory penalty, although his failure to pay the tax was caused by his contesting in
good faith his liability for the tax." 147 A.LR. 142 (Originally published in 1943). Some states
have gone so far as to caution that, with such penalties and interest hanging in the balance, "a
taxpayer litigates a tax at his peril." Morrison-Knudson Co. v. State Bd. of Equalization, 58 Wyo.
500, 135 P.2d 927, 939 (1943). An old chestnut from Idaho directly on point-and without
subsequent negative treatment in case law-explicitly states this argument:
Should penalties be collected? ... By further provisions of the statute all delinquent
taxes and penalties, as shown by the delinquency certificates, shall bear interest
from the date of such certificate until paid, or until the issuance of tax deed, and
such interest must be paid by any redemptioner of the property as a condition of
redemption. Under these statutes one liable to pay taxes, and who makes a tender
of an amount insufficient to cover the amount of the taxes lawfully assessed,
becomes liable for all penalties and interest upon any sum found to be due.
Washington Water Power Co. v. Kootenai Cty., 270 F. 369,376 (9th Cir.), modified
sub nom. Washington Water Power Co v. Kootenai Cty., 273 F. 524 (9th Cir. 1921).
PETITIONER'S RESPONSE TO RESPONDENT'S
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It is necessary to note that the general rule regarding delinquency presupposes that

appropriate due process exists in the imposition of said penalties and interest. In the instant case,
Petitioner contends that the timely request made to the Court for the imposition of penalties and
interest pursuant to statutory structure, the opportunity for Respondent to voice its opposition, and
the scheduled hearing for both parties to be heard on the matter, provide the requisite process.
While a taxpayer may appeal the valuation that taxes are based upon, such appeal does not
abrogate the statutory requirements that taxes owed (whatever they may be determined to be after
taxpayer challenge) are due and payable on a date certain, and that late payment, for whatever
reason, results in the imposition of statutory interest and penalties. A taxpayer may not delay
payment of taxes by merely challenging the amount, without risking penalties and interest. Until
that amount is finally determined, the taxpayer risks penalties and interest if it fails to pay what is
ultimately determined.
The Petitioner therefore respectfully requests that the Court order the Respondent to remit
payment of both the unpaid taxes and the penalties and interest articulated in Petitioner's Affidavit
of Brian Stender filed with the Court on May 14, 2018.
DATED this_\_ day ofJune, 2018.

AllenJ~
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about this
\
day of June, 2018, I caused a true and
correct copy of the PETITIONER'S RESPONSE TO RESPONDENT'S MOTION FOR
RECONSIDERATION AND OBJECTION TO AFFIDAVIT OF BRIAN STENDER to be served upon the
following in the manner indicated:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[X] Efile
[ ] E-Mail

Canyon County Assessor
111 North 11 th Avenue, Ste. 250
Caldwell, Idaho 83605
bstender@canyonco.org
mcowan@canyonco.org

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Allen J. Shof
Deputy Prosecuting Attorney
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Electronically Filed
6/1/2018 11:47 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Angel Shankel, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
ALLEN J. SHOFF, ISB #9289
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Efile: CivilEfile@canyonco.org

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV-2017-5806
DECLARATION OF ALLEN J. SHOFF

vs.
SSI FOOD SERVICES, INC. ,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
STATE OF IDAHO )
) ss
)
County of Canyon
I, ALLEN J. SHOFF hereby declares as follows:
1.

Attached hereto as "Exhibit A" is a true and accurate copy of the email received on

May 30, 2017 from Terri Pickens Manweiler;
2.

Attached hereto as "Exhibit B" is a true and accurate copy of the letter dated May

31, 2017, received by fax on May 30, 2017 from Terri Pickens Manweiler; and

DECLARATION OF ALLEN J. SHOFF
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3.

Attached hereto as "Exhibit C" is a true and accurate copy of counsel for

Petitioner's response sent to Terri Pickens Manweiler by email on June 2, 2017.
DATED this _ _\ _

day ofJune, 2018.

Allen J. Shoff,
Deputy Prosecuting Attorney

DECLARATION OF ALLEN J. SHOFF
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CERTIFICATE OF SERVICE

_l_

dayofJune, 2018, I caused a true and
I HEREBY CERTIFY that on or about this
correct copy of the DECLARATION OF ALLEN J. SHOFF to be served upon the following in the
manner indicated:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawbo ise. com
shannon@pickenslawboise.com

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[X] Efile
[ ] E-Mail

Canyon County Assessor
111 North 11 th Avenue, Ste. 250
Caldwell, Idaho 83605
bstender@canyonco.org
mcowan@canyonco.org

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Allen J. Sho ~
Deputy Prosecuting Attorney

DECLARATION OF ALLEN J. SHOFF
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EXHIBIT A

From: Terri Pickens Manweiler [mailto:Terri@pickenslawboise.com]

Sent: Tuesday, May 30, 2017 10:04 AM
To: PA Civil Secy <PACivilMail@canyonco.org>
Cc: 'David Smith (dsmith@sentineladvisorsllc.com)' <dsmith@sentineladvisorsllc.com>; Shannon Pearson
<shannon@pickenslawboise.com>
Subject: Stender v. SSI Food Services, Inc. - Administrative Appeal
Dear Mr. Taylor and Mr. Shoff,
This office represents SSI Food Services, Inc. and I have received your Petition for Judicial Review in the matter of my
client's real property taxes. Please be advised that your Canyon County Assessor's Office has now twice lost this
argument and it has officially hit the frivolous point. Accordingly, unless you dismiss your Petition for Judicial Review, I
will seek all attorney's fees and costs associated with your Petition, as I am quite confident that the Board ofTax Appeals
acted in accordance with Idaho law. Your client has no legal basis for a Petition for Judicial Review and I will expect to
be awarded fees pursuant to Idaho Code Section 12-117, which reads in relevant part: "Attorney's fees, witness fees and
expenses awarded in certain instances. (1) Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency, political subdivision or the court hearing
the proceeding, including on appeal, shall award the prevailing party reasonable attorney's fees, witness fees and other
reasonable expenses, if it finds that the nonprevailing party acted without a reasonable basis in fact or law."
Please contact my office at your earliest convenience so that we can discuss your Petition and discuss a dismissal
thereof.
Best regards,
Terri
Terri Pickens Manweiler, Esq.
Pickens Cozakos, P.A.
398 S. 9th Street, Ste . 240
Boise, Idaho 83702
(208) 954-5090 (office)
(208) 954-5099 (fax)
www.pickenslawboise .com
CO NFIDE NTIALl1Y NOTICE : This e-mail message from Pickens Cozakos, P.A ., and is intended only for the named recipients. It contains information tha t may be
confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a
named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,
dissemination, distribution, or reproduction of this message or its contents is strictly prohibited
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Pickens Cozakos, P.A.
398 S. 9th St., Ste. 240
Boise
Idaho

83702

FROM
Name: Terri Pickens Manweiler

Bryan F. Taylor & Allen J Shoff

Phone: 208 954 5090

2084555955

Fax: 208.954.5099

E-mail : fax@pickenslav.boise.com

Sent: 2017-05-30

Canyon County Prosecuting Attorney

at: 15:48:36

17 page(s) (including cover)

Subject Stender vs. SSI Food Services, Inc.
Comments:

Attached is my May 30, 2017 correspondence with attachment.

powered by
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398-S, 9' 1' Street, Ste. 240
P.O. Box9l5
Boi~e, ldaJ.io 8370 l
208.954.5(190 (11
208.954.5099 (fJ

T1:rri Pi~kell-; Manweiler
l\ttomey at Law
~icker1s!awqoi_~&Qm.
www.p:kkensl~wbL~ise..c/im

May31 , 2017

SENT VIA FACSIMILE

Bryan Taylor
Alan Shoff
Canyt111 County Courthouse
1115 Albany Street
Caldv,rell, ID 83605

Re:

SST Foods; Inc. Tax Appeal Number 16-A-1079
District Court Case No.CV-2017-5806

Our File No.:483-3

Dear Mr. Taylor and Mr. Shot1:
This office represet1ts SST Food Services, Inc., a business and pi-operty ovmer in
Canyon County, Tdalm. r have called your office and emailed the Civil Division, hovvever;
this matter is of utmost importance and 1 need to get in touch with you as soon as possible.

First and foremost, regarding your Petition for Judicial Review, the County has foiled
to comply ,~·ith the administrative rules and the Final Decision and Order of the Board MTax
Appe-..als. The tax basis for my client's. real property has been dramati~ally and rightfullr
reduced, and the tax obligation musi also be reduced pursuant to ldaho law. Car1yon County
is willfully and purposefully defying that Order, a copy of which is attached hereto for yoµr
convenience. My client received a 11otification of tax liability for June 2.0, reflecting the
overcharged amouni:. and Canyon County has refused to refund my 1:.licnt's overpayment for
the first half
Second, in addition to violating the Board's Order, the Idaho Code also requires the
County tQ reftmd m>' client's over payment, v1'hich Canyon County has refused to do. Your
appeal does not grant the County power to overcharge my client for another yeat. To the
p;, ,;,.
i{<:;:/ Ls t: ,;1

B:.t-m, ·::,:; ..

I •~.

,· -.;-,.;:,:,j .,··, .~.
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contrary, the County must either post the overpayment with the Clerk of the Court in your

Petition for Judicial RevieVii, or relurri it immediately. Furthermore, the CourHy cannot
dem~1nd payi11ent of the tax obi igation on the excessively inflated tax amount !H.!!Q§§. and until
the Distr-ict Court grants your demand on Petition for Judicial Review, which 1 am quite

confident will not happen in this case. The Board of Tax Appeals put it succinctly: "TI-1e
Board believes it understands the facts cf record and pertinerit law. In this instance, ·w~ find
no co1ripdlirig reason to grant teconsideration ot rehearing.' 1 The County will .not be able to
meet its burden t.o establish the value of SSf's property is any1hing other than \-vhat the Board
found it to be, $10,000.000. If forced to go through the Judicial. Review process, you should
know that we bad an MAI certified business and properly appraiser testify, under oath, that
the actual value of the property was only $6,500,000, \Vhich we will certailily ask the Judge
to do rather than the$ I 0,000,000.
Finally, SSI Food Services, Inc. hereby demands that your Petition for Judicial
Review be dismissed for lacking any basis irt law ut fact. If you do not dismiss the Petition,
plew,e be advised that we v/211 se:ek recovery of all of our costs and attpmey's foes pursuant
to Idaho Code Section 12.-117. Canyon County has absolutely no basis in law or fact to
refutethe t\vo decisions of the Board of Tax Appeals, and at this point, your client is simply
wasting the tax payer dollars to find a way to make up a tax. loss for foiling to properly
.a.Hocate faxes acro$S the Count)\ particularly in Weiser, whe:re SSI'sprppe1ty is located..
1 \viii be fonvarding the Final Decision and Order to the Canyon County Trea<:.urer's
Office. SSI will n.ot be Nying an inflated amount of property taxes as demanded by the
Canyon County Assessor's Office on June 20, and if the County does not either is~me a
refund for ov(:rpaid taxes, or post the same with the Distric1 Court in the Petition for Judicial
Review action, we will . seek sanctions again~t the Ct>tUlty in the Review Action pursuant to

Idaho Code Section 63-38I2(d),

If you have any questions concerning the foregoing, pkase do not hesitate to contact
me. In the meantime, please direct the County to comply with the Board of Tax Appeals'
Final Decision and Order, as it is th~ current decision related to the SSI property. Your
Petition d,ocs not require my client to pay; it requires ym:ir client to refund.
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BEFORE THE IDAHO BOARD OF TAX APPEALS
SSI FOOD SERVICES. INC.,

)

)
)
)

APPEAL NO, 16,..A-1079

V.

)
)

CANYON COUNTY,

FiNAL DECISION
AND ORDER

)
)
)

Appellant,

Respondent.

)

)

INDUSTRIAL PROPERTY APPEAL

This appeal is taken from a decision of the Canyon County Board of Equalization

denying the protest of valuation for taxing purposes of property described by
Parcel No. 367640100. The appeal concerns the 2016 tax.year.
This matter came. on for hearing November 17, 2016 in Boise, Idaho before
Hearing Officer Travis V~nlith. Attorney Terri Pickens. Manweiler represented
Appellant at h~aring. Chief Appraiser Brian Stender represented Respondent.

Board Members David Kinghorn, Linda Pike and Leland Heinrich participated in

this decision.

The issue on appeal concerns the market value of an improved industrial
property.

The decision of the Canyon County Board of Equalization is modified.

FINDINGS OP FACT
The assessed land value is $538,830, and the improvements; value is $17,747,800,
totaling $18,286,630. Appellant contends the correct totalvalue is $6,500.000.
The subject property is a food processing plant located in Wilder, Idaho. The facility
includes three (3) contiguous parcels totaling 28.12 acres in siz;e, The subject parcel .is 24.69
acres and is improved with several buildings. The ''main plant" building. which totals 166,347
square feet. is comprised of office space, manufacturing space. frozen storage areas,
-1. -

Page 312

2017/05/30 15:48:36
EXHIBIT B

5 /17

SSI Food Services
Appeal No. 16-A-107$

refrigerated dock space, and some dry storage. The property is additionally improved with a
separate low cost manufacturing building 21,000 square feet in size, as well as some other
warehouse and storage buildings totaling roughly 27,000 square feet. The facility was originally

constructed in 1989 and h.as been added to over the years, Appellant characterized the interior
as "hodge podge" due to the various additions and renovations over the years. Though the
facility is workable for its current use, Appellant explained it would be difficult and costly to
convert the facility to another use.
Appellant purchased th~ subject facility in 2013 as part of a seven (7) plant purchase.
The total purGhase price was roughly $690 million, of which Appellant allocated $48.1 milfion to
the physical plant assets, and the remainder to the fnvestment or business value. A value or $11
millloh was attributed to the subject facmty, however, Appellant doubted the property would !:>ell
for such a high price because of subject's rural locatlon and the reconfiguration work which
would need to be done to accommodate the n~eds of a potential buyer. Appellant regarded the

$.11 million allocation as more of an accounting value.
For value evidence, Appellant provided an independent fee appraisal with a •.January 1,
2016 effective date of valuation. The appraisal considered all three (3) approaches to value,

however, discarded the cost approach because it was deemed too un~liabte due to the large
amount of functional and external obsolescence . In Appellant'$ view, estimating subject's
obsolescence was too subjectfve to render a reliable value condusion . The appraisal relied
primarily on the sales comparison approach, with secondary weight given to the income
approach.
Due to subject's large size and the fact such facilities typically compete rn the national
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marketplace, the appraisal considered sales and listings from across the country. Eleven (11}
properties, of which seven {7) were recent sales and four {4) were active listings, were evaluated
and compared to subject. The faciiiti~s rc1nged in size from roughly 145,000 to 61.2,000 square
feet. Two (2) of the facilities were located in Idaho, one (1) in Buhl. and ohe {1) in Pocatello. The
Idaho facilities were notably larger than subject, with the Buhl plant measuring approximately
612,000 square feet and the Pocatello facility measuring about 476,000 square feet. Overall
sa!e/Usting prices ranged from $948,000 to $1.7.5 million, or between $6.32 and $29 per square
foot
The fee appraisal adjusted the comparables for differences compared with subject such
as location, age, conditions.of sale, and other relevant factors. Adjusted price rates ranged from
$7 to $31 per $q1,1are foot. Tho~1gh the Pocatello facility, at 476,485 square feet; was larger than
subject, the appraisal regarded the plant as most comparable to subject on an overall basis.
The Pocatello plant sold for$11,125,000, or $23 per square foot, in November 2014. The
adjusted price was $29 per square foot. With primary weight given to the Po.c.atello sale, the
appraisal concluded a value of $30 per square foot for subject, or a rounded total value of
$6,500,000.

Though facilities like subject are not typically leased, the apprafsal did find some lease

information toward developing an income approach valuation . The appraisal considered lease
information on fourteen (14) food processing facilities. The leased propertie~ ranged in net

rentable area from approximc1feiy 69,000 to 695,000 square feet, and lease rates varied frcm
$2.50 to $6.95 per square foot The appraisal concluded a lease rate of $3.25 per square foot
for subject, which was noted to be 85% of the median indicated by the !ease com parables. Due
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to subject's rural location and distance from Interstate 84, the apprai~al detennined a downward
adjustment was needed, so utilized a .lease rate less ·than the median rate. Vacancy and
expense rates were described as typical for larger facilities like subject leased on a triple net
basis. Applying a 9.5% capitalization rate to the net operating income, th~ appraisal determined.
a rounded total value of $6,100,000 .for subject.
In reconciling the two (2) value indfcations, the appraisal explalned piirnary welght was
afforded the sales comparison approach due to the relatively large htimber of recent sales and
listings of similar type property, The income approach was characterized as the weaker of the
two (2) approaches in this case so was used primarily to fest the reasonableness of the

conclusion reached under the sales. comparison approach. The final value conctusion was
$6,500,000,

Respondent likewise considered all three (3) appr-oachesto value, and also likeAppeJlant,
re!ied on two (2) in developing its value conclusion . The tncome approach was excluded due
to a lack of leasing information for industrial foo.d processing plants. Respondent equally
weighted the values reached in both the cost and sales comparison approaches,
Respondent's cost approach first developed a land value estimate based on four (4) sales
of vacantindustrial and agricultural parcels. The sales varied in size from 5.85 to 50 acres. Sale
prices were between $3.11,359 and $1 ,513,000, or between $0.69 and $1 .35 per square foot.
Respondent appl.ied a 2% per month upward time adjustment, which resulted in adjustments to
the sale prices ranging from 10% to 40%. Respondent also made adjustments for size/shape
and location. Gross adjustments ranged from 35% to 90%. Adjusted sale. priceswere between
$0.80 and $0.95 per square foot Respondent concluded a value of $0.80 per square foot, or

Page 315

2017/05/30 15:48:36
EXHIBIT B

8 /17

SSI Food.Services
Appeal No. 16-A-1079

.$845,000, for subject's lcmd.
Turning to the value of the improvements, Respondent relied strictly on local cost data
obtained from the relatively recent construction of four (4) industrial facilities in Idaho.
Respondent

explained

higher

construction

costs

are

typically

associated

with

manufacturing/office space, compared to lesser costs for dry or cold storage areas. As $Uch,
Respondent contended it was necessary to separately value the storage areas apart from the
restofthe main plant. For the cold storage area. Respondent relied on cost data fromthe 2009
construction of a local cold storage facility. Construction costs were roughly $1.9 million, or $95
per square foot. Respondent used a rate of $101 per square foot for cold storage space in its
analysis. Though details were not shared, Respondent stated construction costs for dry storage
in the local area run approximately $50 per square foot.
Using the above rates for the cold and dry storage areas, Respondent adjusted the local
cost data. Constn.:iclion costs prior to removing values for cold and dry storage areas ranged
from $21,953,370 to $157,039,103. After removing the cold and dry storage values, adjusted
costs were between $21 ,653,370 and $124,1 13,103, or from $202 to $536 per square foot.
Using these four (4) data points, Respondent performed~ Ht1ear regression anaiysis. Based on
subject's size, Respondent conclLlded a replacement cost new (RCN) estimate .of $480 per
square foot, or $34,855,200 for subject's manufacturing/office area. After applying physical
depreciation factors, Respondent determined a total deprec1ated cost for the marn plant of
$27 ,972,693, which breaks down as follows:

Area Descrigtion

RCN

Depreciation

Depreciated Cost

Manufacturing/Office

$480/sf

32°/o

$326.40/sf
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Low-cost mfg.
Cold storage

Dry storage

$95/sf
$75/sf
$50/sf

24'Vo
40%

$71 .78/sf
$45.00/sf

53%

$23.75/sf

Though the source of the information used to determine value rates was unclear,
Respondent valued the other portions of the subject facility as follows:
Description

RCN

Depreciation

Depreciated Cost

Low~cost mfg.
Dry storage
Grease Sepatator
Generator Bldg.
Equip. Storage

$95/sf
$50tsf

24%
5%
46%

$71.78/sf
$47.50/sf
$27.14/sf
$30.00/sf

Warehouse 1
Warehouse 2
Warehouse 3

$50/$f
$50/sf
$18/sf
$22/sf
$20/sf
$25/sf

40%
33%
53%
17%

$12.00/sf
$10.27/sf
$16.67/sf

23%

$19.17/sf

Adding the above va.lues together, Respondent calculated a total physical depreciated
cost value of $29,774,000, or roughly $138 per square foot on an overall basis.
Respondent next considered whether subject s1..1ffered from functional or economic
obsolescence issues. Pointing to subject's production history, Respondent concluded there was
no economic obsolescence adjustm~nt needed.. Again noting subject is an operational plant,
Respondent contended there are

no functional issues affecting the plant's ability to operate.

That being said, Respondent did find a 10% functional obsolescence adjustment related to the
potential capability of making future expansions to the facility.

After the obsolescence

adjlistment, Respondent determined a combine.d improvements' value of$26 ,76.9,600, and a
land value of $845,000, for a total value of $27 ,614,600 .
For the sales comparison approach, Respondent relied on information concerning folir

(4) 1mproved industrial sales from 2014. Sale No, 1 was formerly a 345,974 square foot
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computer manufacturing facility located in Nampa. The property sold. for $7,435,560. After
purchasing the property the buyer converted the facility into a food processing plant; which
Respondent estimated cost roughly $20 million.

Sale No. 2 was a 200~acre tract in Ontario,

Oregon, of which fifty (50) acres were dedicated to supporting the prior food processing
operation.

At the time of saJe, the plant had been out of operation for two {2) years. The facility

includes roughly60,000 square feet of manufacturing space, 61,000squarefeetof cold storage,

and 161,000 square feet of dry storage. The property sold for $10,745,000 . Sale No. 3 was an
active beverag·e distribution facility at the time of purchase. The 243,353 square foot facility was
constructed in 2004. The property sold for $10,376,405. Lastly, Sale No. 4 was tl1e same
Pocatello sale used in Appellant's fee appraisal. The 476,485 square foot food processfng plant
sold for$11 ;125,000, Though details were not provided , Respondent contended the buyerspent
roughly $25 mimon in tenant improvements after the purchase.

Respondent analyzed the four (4) above sales and made adju$tments to the sale prices
for oifferences compared

to subject. The first adjustment was an t,1pward 1% per month time

adjustment to bring the sale prfces current to the January 1, 2016 assessment date.

Respondent also made "sale condition'' adjustments, though it was not clear why or how the
specific adjustments were determined . These actjustments increased the sale prices from

between $7,435,560 and $11,125,000 to betw-een $10,632,651 to $15,130,000. Respondent's
other adjustments were for size, location, bl!ilding quality, and tenant improvements. The result

was adjusted sale prices ranging from rc.ugh!y $26,866,000 to $34,500,000, or from $81 to .$112
per square foot. Respondent concluded a value of $100 per square foot, or $18,017,000, for

subject's manufacturing, office, and cold storage areas. Adding a value of $524,000 for the
-7---
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auxiliary improvements yielded in a total value conctusion of $18,541 ,000.

Giving eqi.Jal weight to both approaches, Respondent's final reconciled value conclusion
was $23,000,000. Subject's current total assessed value is $18,286 ,630.

CONCLUSIONS OF LAW

This Board's goal in its hearlngs is the acquisition of sufficient, accurate evidence to
support a determination of fair market value, or as applicable exempt status. This B.oard, giving

full opportunity for all arguments and having considered all testimony and documentary evidence
submitted by the partte$ in support of their respective positions, hereby enters the following.
Idaho Code § 63-205 requires taxable property be assessed at market value annually

on January 1; January 1, 2016 in this case. Market value is defined in Idaho Code§ 63-201, as,
"Market value!; means the amount of United States dollars orequivalent for
which, in an probability, a property would exchange hands between a willing seller,
under no compulsion to sell, and an informed,. capable buyer, with a reasonable
time allowed to consummate the sale, substantiated by a reasonable down orfufl
ca,sh payment.
Market value ls estimated according to recognized appraisal methods and techniques.
There are three (3) primary methods for determining market value, the sales comparison
approach,

the cost approach; and the income approach, Merris v; Ada County, 100 Idaho 59,

63, 593 P,2d 394, 398 (1979). Both parties considered all three (3)approaches, however, relied
on two (2) in reaching their respective value conclusions.
Admittedly, subject is a unique industrial property so findrng its market value represents
a difficult appraisal assignment. As such, it is not surprising the parties came to markedly

different value conclusions. While the .Board appreciated the parties' efforts in developing their
value opinions, we found some notable issues with botl1 parties' analyses.
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Appellant's fee.appraisai focus~ on the sales comparison and income approaches. The

cost approach was deemed too unreliable due to subject's older age and the lack of support for
accurately estimating potential functional and economic obsolescence. The appraisal's sales
comparison approach considerecJ information related to eleven (11) recent sales and ~ctive
listings. Though this .is a good amount of information, four (4) of the properties considered were
active listings. Actual sales are preferred in the sales comparison approach, Also, nine (9) of

the properties considered sold well below the $6.5 million value concluded for the subject

property, which indicates the considered properties were mostly inferior ta subject. To account
for this, the appraisal applied some large adjustments in order to make the properties
comparable to subject. It is well understood the more adjustments made to sales or listings, the
le$s reliable the value conclusion becomes. Overalf, the Board was reluctant to rely too heavily
on the fee appraisal's sales comparison approach.
The Board was similarly concerned with Respondent's sales comparison approach.

Respcindent provided information regarqing four (4) sales from 2014, however, one (1) of the
sales involved a beverage distribution facility, which the parties agree is not comparable to
subject. The remaining sa!es were food processing properties more similar to subject's property
type, however, their comparability to subject was questionable as evidenced by the magnitude
of Respondent's adjustments which overall ranged from roughly +300% to +480%. Respondent
contended the adjustments were proper because at the time the industrial properties were sold,
they were in need of significant reconfiguration aild updating work to become active food
processing operations. Respondent simply took the total costs, the sources of 1Nhich are
µnkhown, of the tenant improvements for each sale and added them to the respective sale
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prices, which in the case of Sale Nos. 1 and 4 were reportedly $20 mill.ion and $.25 million,
respectively.
While we understand Respondent's concern with the sale properties not being operational
at the time of sale, the adjustment analysis is flawed. Though no details at all were shared
regarding the work done to the sale properties after they were purchased, it is reasonable to

assume the renovations included more than jU~t the minimum work needed to begin operations.
Re$pondent's analysis completely disregarded the fact the sale properties were likely superior
to subject after the renovations were finished.

rn essence, Respondent compared subject to

new state-of--the-art food processing plants, even though subject is an older f.acility with noted
deficiencies. To notadjust, or even consideradjustments in this regard was difficult for the Board

to accept.
Appell.ant's income approach was generally well received byt he Board, though there were
a few concerns. The parties agreed special-use industrial properties like subject are not typically

leased to unrelated entities. Rather, such properties are typically owner-occupied and operated .
This makes the rental-based 1ncome approach more difficult because th.ere is not a !ct of
fnformation concerning appropriate tease rates.. Appell.ant's appraisal did find a number of
leased industrial facilities , however, the level of comparability between the lease compatables
and subject was somewhat questionable. There was also a lack of support for the 15%
downward adjustment made to the median lease rate to account for subject's rural location,
though the other components of the income approach appeared reasonable and we!I supported.
Turning to Respondent's cost approach, the Board had serious concerns, MosttroubUng
was Respondent's reliance solely cm recent construction costs from only four (4) local industrial
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facilities. The Board agrees it is proper to consider focal construction cost$, however, in this

case Respondent failed to consider anything else. This is particularly problematic when exactly
one-half{½) of Respondent's data points to a RCN of roughly $475 per square foot, and the
average of the other two (2) data points is approximately $213 per square foot.

On its face the

data is conflicting, and Respondent did not attempt to adjust or otherwise account for the

obvious differences. It is apparent to the Board the two (2) higher cost facil.ities GOn$1~t of more
than just ,;four walls and a floor;' as characterized by Respondent. Of cowrse with no details
regarding the work done or the level of interior finish, it is impossible for the B0.ard to understand

the reason for the widely divergent cost numbers. Of further concern was Respondent's attempt
to develop a linear regression model using Just these tour (4) sales. A regression model based
on so few data points fails even minimum standards of statistical reHability.
Though the Board did ha.ve some serious conc$rns with portions of Respondent's cost

approach, we did find other aspects of the analysis appropriate and well supported. Specifically,
Respondent's consideration of the different components of the subject facility was well received
by the Board. Subject, and industrial property

ln general, is

typfcally comprised of several

components, each contributing differently to the total value of the property. Subjecfs !ow-cost
manufacturing spaces, the cold and dry storage areas, and the auxiliary bu[ldings were
evaluated individually and value estimates were derived using cost data involving similai type
construction. We found such individualized consideration of subject's various components

proper.
Idaho Code§ 63-511 places the burden on Appellant to prove error in subject's assessed
value by a preponderance of the evidence. In this instance, the Board finds the burden of proof
-11. -
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satisfied, however, did not find adequate support for the petitioned vaiue. As detailed above,
the Board skeptically viewed various aspects of the parties' respective analyses. Though we are
satisfied subject's assessed value is overstated, we believe sul:)ject's market value is higher than

~he $p.5 mi.Ilion conclude<:J by Appellant
Based on the above, the decision of the Canyon County Board of Equalization is modified
to reflect a total value of $10,000,000 forthe subject property.
FINAL ORDER
In accordance with the foregoing Final Decision, IT ~S ORDERED that the decision ofthe
Canyon County Board of Equalization concerning the subject parcel be, and the same hereby
is, MODIFIED to reflect a decrease in the value of tile improvements ta $9.461,170, with

no

change to the $538,830 land value, for a total value of $10,000,000.
IT IS FURTHER ORDERED, pursuant to Idaho Code§ 63-1305, any taxes Which have
been paid in excess of those determined to have been due be refunded or applled against ether

ad vaforem taxes due from Appellant.
Idaho Code§ 63-3813 provides that under certain circumstances the above ordered value
for the current tax year shall not be increased in the subsequent assessment year.

DATED this 31 °1 day of March, 2017,
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NOTICE OF APPEAL PRIVILEGES

Enclosed is

a Final

Decision

and Order

of the Idaho State Board of Tax Appeals

concerning an appeal.
Motion for reconsideration ofthe hearing record

or motion for rehearing the appeal (with

good cause detailed) may be made by filing such motion with the Clerk of the Board within ten
(1 O) days of mailing of the Final Decision and Order, with a copy of the motion being sent to all

other parties to the proceeding before the Board.
According to Idaho Code§ 63-3812, ~lther party can appeal to the district court from this
decision. Pursuant to Idaho Code § 63-3812, the appeal shall be taken and perfected in

accordance with Rufe 84 of the Idaho Rules of Civil Procedure,
Iv
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31 sl day of March, 2017, I caused to be served a true
copy of the foregoing FINAL DECISION AND ORDER by the method indicated below and

addressed to each of the following:
Terri Pickens Manweiler

B,u.s. Mail, Postage Prepaid

Pickens Cozakos, P.A.

0 Hand Delivered
D Facsimile

P.O. Box 915
Boise, ID 83701

0

Canyon County Assessor

~ U.S. Mail, Postage Prepaid

111 N. 11th Avenue, Ste. 250

D Hand Delivered
D Facsimile

Caldwell, ID 8~605

STATEHOUSE MAIL

□ SiATEHOUSE MAIL
Canyon County Prosecutor

~ U.S. Mail, Postage Prepaid

·1115 Albany Street, Room 120

D Hand Delivered
D Facsimile

Caldwell, ID 83605

□ STATEHOUSE MAIL
Canyon County Auditor

-~

111 N. 11th Avenue) Ste. 320

D
D

Facsimile

0

STATEHOUSE MAIL

Caldwell, ID 83605

U.S. Mail, Postage Prepaid
Hand Delivered

Ronna Bell
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From:

Sent:
To:

Subject:

Allen Shoff
Friday, June 02, 2017 11 :08 AM
Terri@pickenslawboise.com
Re: Stender v. SSI Food Services, Inc. - Administrative Appeal

Ms. Pickens Manweiler:
This letter will acknowledge the receipt of your email dated May 30, 2017, as well as your letter dated May 31, 2017.
Please be advised that we are well aware of the standards governing attorney's fees in administrative actions, as well as
in the judicial review of administrative actions. Before filing this petition for judicial review, the Assessor's Office
position and potential evidence was vetted and the Assessor was advised of these risks. However, these risks are not
based on whether or not the Assessor's Office was successful at the BTA (as suggested by you), a venue selected by your
client, but on whether the Assessor's position before the district court has a reasonable basis in law or fact. We are
confident it does.
We do agree, that until and unless the district court modifies or stays the BTA decision, that the BTA decision is
controlling. It is our understanding that the Assessor's Office has notified the Treasurer of the decision and that a
corrected tax bill has been issued. It is also our understanding that, notwithstanding the adjustments resulting from the
decision, there is no overpayment of taxes and that SSI Foods will still owe additional taxes on June 20, 2017 . However,
it seems that these are matters that can be handled between the taxpayer and the Treasurer. If not, I'm sure the
Treasurer will let us know.
We look forward to amicably litigating this matter before the district court and letting the "chips fall where they
may." We see no purpose in posturing or making unfounded allegations.
We anticipate that a scheduling conference will soon be scheduled by the district court. We invite you to meet with us
prior to that conference to develop a proposed discovery schedule.
Sincerely,

Allen Shoff

Assistant County Attorney
Canyon County Prosecuting Attorney' s Office
Canyon County Courthou se
1115 Albany St.
Caldwell, ID 83605
Phone : (208) 454-7391
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Filed: 06/21/2018 11:39:52
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

MEMORANDUM DECISION AND
ORDER ON ADDITIONAL PROPERTY
TAXES, LATE CHARGES, AND
INTEREST

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
I.

INTRODUCTION
This matter is before the Court on the County’s request for additional property taxes, late
charges, and interest. In support of its request, the County filed the Affidavit of Brian Stender.
The affidavit was filed in response to the Court’s order that the Assessor convey to the Court the
calculation of taxes due on Respondent’s property (the “Wilder Plant”) as a result of the Court’s
Findings of Fact and Conclusions of Law. According to Mr. Stender’s affidavit, in addition to
the outstanding taxes due based on the Court’s Findings of Fact and Conclusions of Law,
Petitioner requests a $1,955.40 late charges and statutory interest pursuant to I.C. §§ 63-903(4),
63-201, and 63-1001. Respondent objects to the Petitioner’s request for late charges and interest

MEMORANDUM DECISION AND ORDER ON RESPONDENT’S MOTION FOR
RECONSIDERATION - 1
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on taxes due. A hearing on this issue was held on June 8, 2018, at which time the Court heard
oral arguments from the parties and took the matter under advisement.
II.
LEGAL STANDARD
Idaho law dictates that property tax payments “may be paid in full or paid in two halves,
the first half on or before December 20 [of the year in which the property taxes are levied] with a
grace period extending to June 20 for the second half if the first half is totally paid.” I.C. § 63903(1).
If the second one-half ( ½ ) is not totally paid on or before June 20 late charges as
defined in section 63-201, Idaho Code, and interest as defined in section 63-1001,
Idaho Code, shall be assessed. If the second one-half ( ½ ) has been paid in part,
late charges and interest shall be calculated on the remaining property tax due.
I.C. § 63-903(4). “Late charge” is defined in I.C. § 63-201(12) as “a charge of two percent (2%)
of the delinquency.” A “delinquency” is “any property tax, special assessment, fee, collection
cost, or charge collected in the same manner as a property tax, that has not been paid in the
manner and within the time limits provided by law.” I.C. § 63-201(7). “To avoid delinquency,
total payment must be made in full to the county tax collector by the due date.” I.C. § 63-1001.
“Interest on a delinquency will be charged at one percent (1%) per month calculated from
January 1 following the year the tax lien attached, provided however, that the interest shall not be
charged on collection costs.” Id.
On appeal from an order of the Board of Tax Appeals, a district court “may affirm,
reverse or modify the order, direct the tax collector of the county or the state tax commission to
refund any taxes found in such appeal to be erroneously or illegally assessed or collected or may
direct the collection of additional taxes in proper cases.” I.C. § 63-3812.

MEMORANDUM DECISION AND ORDER ON RESPONDENT’S MOTION FOR
RECONSIDERATION - 2
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III.
DISCUSSION
A. Respondent Owes Additional Taxes for 2016.
In 2016, the Canyon County Assessor assessed the Wilder Plant at $18,286,630.
Respondent filed a protest to the assessment amount with the Canyon County Board of
Equalization, and later appealed the Board of Tax Appeals. Respondent paid the first half of its
property tax assessment, based on the $18,286,630 valuation, in December 2016. The second
half of Respondent’s 2016 tax bill was due to be paid on June 20, 2017. Prior to that date, the
Board of Tax Appeals issued a decision that the market value of the Wilder Plant was
$10,000,000. In an email exchange between May 30 and June 2, 2017, the parties agreed that the
Board of Tax Appeals’ valuation was controlling pending judicial review. The County thereafter
adjusted Respondent’s tax bill to reflect the $10,000,000 valuation and Respondent paid those
taxes in full.
The County has calculated that an additional $97,770.12 in taxes is due based on the
market value of $17,000,000. Respondent has not presented any evidence that this calculation is
incorrect. The Court finds that, based upon this evidence, Respondent owes an additional
$97,770.12 in 2016 property taxes.
B. Respondent Does Not Owe Late Charges or Interest Under Title 63.
Respondent paid the taxes due as billed by the County. Throughout the pendency of this
litigation, the County has not sent Respondent any late payment notices or claimed that
Respondent has failed to pay additional amounts due. A delinquency occurs only when taxes
have not been paid “in the manner and within the time limits provided by law.” I.C. § 63-201(7).
After finding that the market value is higher than the amount assessed by the County, the district
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court “may direct the collection of additional taxes in proper cases.” I.C. § 63-3812. In this
case, the additional taxes only become due upon order of the district court. Respondent has not
been delinquent on its 2016 property taxes. 1 Until this order is entered requiring Respondent to
pay additional property taxes, no additional property taxes have been due for the 2016 tax year
and Respondent has not been delinquent.
Based upon these facts and law, the Court finds that Respondent paid taxes when due.
Respondent was not delinquent in paying any tax amounts billed to it, and therefore is not
subject to the late charge or interest for delinquency under I.C. §§ 63-201(12), 63-903(4), and
63-1001.
Petitioner requests that Respondent be ordered to pay statutory interest on the additional
taxes due pursuant to Title 63 of the Idaho Code. When ruling on an appeal from the Board of
Tax Appeals, I.C. § 63-3812(c) allows a reviewing court to direct the collection of additional
taxes. That statute does not state that the taxpayer’s underpayment constitutes a delinquency
when the taxpayer has paid the taxes billed by the county in full.
A separate code section, I.C. § 63-1305, directs that, where the taxing entity is ordered to
issue a refund to the taxpayer, the term “refund” includes interest due on the amount of the
refund. See Canyon County Bd. of Equalization v. Amalgamated Sugar Co., LLC, 143 Idaho 58,
62, 137 P.3d 445, 449 (2006)(Under I.C. § 63-1305(2), court was required to order refund,
including interest, to property taxpayer upon finding that taxpayer overpaid.). I.C. § 63-1305
refers exclusively to “refunds.” It does not stated that interest is due in the reverse scenario,

1

A delinquency could be found on appeal when the taxpayer fails to pay the full amount of the
taxes billed by the county. An appeal does not “suspend the payment of taxes pending any
appeal” according to Idaho Code § 63-3812(d). In the present case, however, Respondent paid
the full amount of the taxes billed by the County while this case was pending appeal.
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where a taxpayer is found to have underpaid and is ordered to pay additional taxes. That statute
is therefore inapplicable in the present case.
In the absence of a statute requiring taxpayers to pay interest on additional taxes due that
are not delinquent, this Court will not add such a requirement. If the legislature had intended to
require interest on payments of additional taxes absent a delinquency, it would have included
that requirement in the governing statutes. See Salinas v. Bridgeview Estates, 162 Idaho 91, 93,
394 P.3d 793, 795 (2017) (Courts’ “objective when interpreting a statute is to derive the intent of
the legislative body that adopted the act. Statutory interpretation begins with the statute’s plain
language. . . When the statute’s language is unambiguous, the legislature’s clearly expressed
intent must be given effect[.]”).
The Court finds that Respondent is not required to pay late charges or interest on the
additional taxes due under Idaho Code Title 63. 2
IV.
ORDER
IT IS HEREBY ORDERED that Respondent owes an additional $97,770.12 in property
taxes for the 2016 tax year.
IT IS FURTHER ORDERED Petitioner is not entitled to penalties or interest on the
additional property taxes under the statutes cited by Petitioner.
Dated:

Signed: 6/21/2018 11:06 AM

_________________________________
Gene A. Petty
District Judge

2

It is important to note that the County has only requested interest on the additional property
taxes under Idaho Code Title 63.
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
Signed: 6/21/2018 11:40 AM
___________________________
By Deputy Clerk of the Court
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Filed: 06/21/2018 11:38:34
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

MEMORANDUM DECISION AND
ORDER DENYING RESPONDENT’S
MOTION FOR RECONSIDERATION OF
THE FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

I.
INTRODUCTION
This matter is before the Court on Respondent’s Motion for Reconsideration of the
Findings of Fact and Conclusions of Law, filed May 8, 2018.
II.
FACTUAL AND PROCEDURAL BACKGROUND
This case is an appeal from a decision by the Idaho Board of Tax Appeals (the “Board”)
regarding the value, for ad valorem tax purposes, of a food processing plant in Wilder, Idaho
(“Property”) owned by Respondent SSI Food Services, Inc. (now known as CTI Foods). A trial
was held before the Court without a jury on March 20 and 21, 2018. On May 2, 2018, the Court
entered Findings of Fact and Conclusions of Law, pursuant to I.C. § 63-3812(c). Respondent
now asks the Court to reconsider its Findings of Fact and Conclusions of Law. Petitioner
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opposes the Motion for Reconsideration. A hearing on the Motion was held on June 8, 2018, at
which time the Court heard oral arguments from the parties and took the matter under
advisement.
III.
LEGAL STANDARD
“A motion for reconsideration is a motion which allows the court – when new law is
applied to previously presented facts, when new facts are applied to previously presented law, or
any combination thereof – to reconsider the correctness of an interlocutory order.” Johnson v. N.
Idaho College, 153 Idaho 58, 62, 278 P.3d 928, 932 (2012). Motions for reconsideration also
allow a trial court to correct errors of law or fact in its initial decision. Id. “A motion to
reconsider any order of the trial court entered before final judgment may be made at any time
prior to or within 14 days after the entry of a final judgment.” I.R.C.P. 11.2.
A motion for reconsideration is subject to the same standard of review that the Court
applied when deciding the original order that is being reconsidered. Fragnella v. Petrovich, 153
Idaho 266, 276, 281 P.3d 103, 113 (2012). Respondent is seeking reconsideration on the Court’s
Findings of Facts and Conclusions of Law, entered after a trial held on appeal from a Board of
Tax Appeals decision. The standard of review is set forth in Idaho Code § 63-3812(c), which
states:
Appeals may be based upon any issue presented by the appellant to the board of
tax appeals and shall be heard and determined by the court without a jury in a trial
de novo on the issues in the same manner as though it were an original proceeding
in that court. The burden of proof shall fall upon the party seeking affirmative
relief to establish that the decision made by the board of tax appeals is erroneous.
A preponderance of the evidence shall suffice to sustain the burden of proof. The
burden of proof shall fall upon the party seeking affirmative relief and the burden
of going forward with the evidence shall shift as in other civil litigation. The court
shall render its decision in writing, including therein a concise statement of the
facts found by the court and conclusions of law reached by the court. The court
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may affirm, reverse or modify the order, direct the tax collector of the county or
the state tax commission to refund any taxes found in such appeal to be
erroneously or illegally assessed or collected or may direct the collection of
additional taxes in proper cases.
I.C. § 63-3812(c).

On reconsideration, the Court has reviewed its Findings of Fact and

Conclusions of Law to determine whether it correctly applied this standard.
IV.
DISCUSSION
Based on a review of the applicable legal standards, the Court’s Findings of Fact and
Conclusions of Law, and the briefs and oral arguments of the parties, the Court finds that the
Findings of Fact and Conclusions of Law entered in this case accurately reflect the evidence
presented at trial and are legally sufficient under the standard set forth in I.C. § 63-3812(c).
Respondent argues that the Court should have explained in more detail why the Board
erred. The Court notes that appeals from Board decisions “shall be heard and determined by the
court without a jury in a trial de novo on the issues in the same manner as though it were an
original proceeding in that court.” I.C. § 36-3812(c). See also I.R.C.P. 84(e)(1)(C) (“When the
statute provides that review is de novo, the review must be tried in the district court on any and
all issues, on a new record.”). A “trial de novo” is “[a] new trial on the entire case – that is, on
both questions of fact and issues of law – conducted as if there had been no trial in the first
instance.” Black's Law Dictionary (10th ed. 2014).
The issue before the Court was a determination of the market value of the Property. At
trial, neither party advocated for the $10,000,000 value that the Board assigned to the Property.
Petitioner argued that the value of the Property was between $17,000,000 and $19,500,000.
Respondent argued that the value of the Property was $6,500,000. The Court was not required to
give deference to the Board’s decision or to review it in detail, because the matter was before the
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Court as if it were being tried for the first time. The only necessary conclusion regarding the
Board of Tax Appeals decision was whether it was erroneous. The Court’s determination that
the market value of the Property was $17,000,000.00 necessary infers that the Board’s
conclusion that the market value of the Property was $10,000,000.00 was erroneous.
Respondent further argues that the Court did not, in its conclusions of law, support its
determination of the value of the Property or explain how and why the Board’s decision was
erroneous. 1 The Court made detailed findings of fact, based on the evidence presented and the
Court’s determination of the credibility and weight to give the testimony presented. On the basis
of those factual findings and the governing legal standards, the Court set forth its conclusions of
law. The explanation for how the Court reached its legal conclusions related to the application
of the market value approaches used in this case is contained in the findings of fact. It was not
necessary to repeat the findings of fact in their entirety in the Court’s conclusions of law.
V.
ORDER
Based on the foregoing, Respondent’s Motion for Reconsideration of the Court’s
Findings of Fact and Conclusions of Law is DENIED.
Dated:

Signed: 6/21/2018 11:07 AM

_________________________________
Gene A. Petty
District Judge

1

Respondent argues that the Court’s decision increased the value of the property by 70%. In
2016, the Property was assessed by the County at $18,286,630. This Court found that the value
of the Property for 2016 was $17,000,000 – $1,286,630 less than the assessment value by the
County. Thus, while the Court’s conclusion as to value was 70% higher than the Board’s, in
comparison to the County’s assessment, the Court’s valuation constitutes a decrease in assessed
value.
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
Signed: 6/21/2018 11:38 AM
___________________________
By Deputy Clerk of the Court
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Filed: 06/21/2018 11:40:40
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

JUDGMENT

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
JUDGMENT IS ENTERED AS FOLLOWS:
1. The market value of the property at issue in this matter, on January 1, 2016, was
$17,000,000.00.
2. Respondent shall pay additional property taxes to the Canyon County Assessor in the
amount of $97,770.12.
3. Respondent is not required to pay late charges or interest under Idaho Code Title 63
through the date of this Judgment.
Dated: Signed: 6/21/2018 11:07 AM

_________________________________
Gene A. Petty
District Judge
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
Signed: 6/21/2018 11:40 AM
___________________________
By Deputy Clerk of the Court
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Electronically Filed
7/3/2018 11:49 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Efile: CivilEfile@canyonco.org
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV-2017-5806
PETITIONER'S MEMORANDUM OF
COSTS

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

COMES NOW, Petitioner, Canyon County Assessor, by and through its attorney of record,
the Canyon County Prosecuting Attorney's Office and as the prevailing party, hereby submits to
the Court the Memorandum of Costs incurred by the Petitioner in this case.

I. COSTS AS A MATTER OF RIGHT PURSUANT TO I.R.C.P. 54(d)(l)(C)
1)

Expert Witness Fee

$2,000.00.

2)

Witness Travel Expenses

$112.50 (375 miles at $0.30/mile).

The total amount of costs as a matter of right is $2,112.50.
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II. DISCRETIONARY COSTS PURSUANT TO I.R.C.P. RULE 54(d)(l)(D).

1)

Expert Witness Fees.

The total amount expended by the Petitioner for the expert witness reviews and testimony
in this matter was $65,798.94. See, Exhibit A attached hereto. Subtracting the expert witness cost
requested above as a matter ofright, the total discretionary cost was $63,798.64.
2)

Court Trial Transcript.

In preparation for the Closing Statements and Petitioner's First Amended [Proposed]
Findings of Fact, Conclusions of Law, and Order, Petitioner reviewed and cited the transcript from
the trial, prepared by Katherine J. Klemetson, Official Court Reporter. The total cost for this
transcription was $2,453.00. See, Exhibit B attached hereto.
Discretionary costs are appropriate in this matter because Petitioner was required to obtain
a rebuttal expert due to the flawed appraisal obtained by and relied upon by Respondent for their
assertion that the property value was 6.5 million dollars - a fraction of the value ultimately
determined by the Court. Petitioner had no choice but to find an expert with more expertise and
credibility than Respondent's expert because of the verisimilitude created by Respondent's
expert's appraisal.

Such expertise comes with a price and was a necessary and reasonable

expenditure to counter the flawed appraisal proffered by Respondent. Respondent's assertions, if
allowed to stand, would not only have affected the value of the subject property, but because it
challenged the way that food processing facilities are appraised (without regard to actual and
functional use) would have been an assault on the equalization of properties not only in Canyon
County, but the state as a whole. This was not a dispute about value as much as it was a dispute
about how value is determined. As such, it created a need that was exceptional, or out the ordinary,
for assessment appeals.
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III. ATTORNEY FEES PURSUANT TO I.R.C.P. RULE 54(e).
An award of attorney's fees is appropriate in the matter under Idaho Code § 12-117,
because Respondent's assertion that subject property was valued at 6.5 million dollars had no
reasonable basis in fact or law. Respondent should have known, with reasonable diligence, that
the appraisal of Paul Hyde was seriously and fatally flawed. It is apparent from a rudimentary
review of the appraisal that it applied the incorrect legal standard, that it was superficial, and full
of contradictions. The simple fact that the Hyde appraisal concluded a value that was only 35
percent of the value determined by the Assessor should have raised red flags. Instead, Respondent
pressed forward in full reliance on the flawed and utterly unreliable appraisal that was not based
in law or fact. The result was the unnecessary expenditure of County and judicial resources.
The hours expended by Petitioner's attorneys, Bradford Goodsell and Allen Shoff, were
reasonable and necessary to the successful prosecution of Petitioner's claims. See, Affidavit of
Bradford Goodsell filed simultaneously herewith.
The total number of hours expended by Petitioner's attorneys are as follows:
1)

Bradford Goodsell: 107 hours, 59 minutes.

2)

Allen Shoff: 173 hours, 40 minutes.

Total: 281 hours, 39 minutes.
The hours expended by Petitioner's attorneys are listed in reverse chronological order with
a summary description of the legal services rendered in this action. See, Exhibit C attached hereto.
The descriptions provided in Exhibit C are sufficiently specific to allow the Court to determine
whether the hours claimed are reasonable for the work performed.
The time expended by Petitioner's attorneys to prosecute Petitioner's action was reasonable
and necessary especially in light of the complexity of the issues raised in a tax appraisal action,
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which involved reliance on the comprehensive work of multiple expert witnesses. Petitioner's
counsel expended many hours of attorney time to respond to the Respondent's motions (most of
which were denied) and to compel discovery.
In addition to determining the time and labor required, the novelty and difficulty of the
questions, the amount involved and the results obtained, I.R.C.P. 54(e)(3)(West, Westlaw through
May 2018 amendments) also requires the Court to consider the skill requisite to perform the legal
service properly, as well as the prevailing charges for like work. I.R.C.P. 54(e)(2)(C), (D)(West,
Westlaw through May 2018 amendments). In determining the proper rate, the Court must assess
the experience and skill of the prevailing attorneys and compare their rates with the prevailing
rates in the community for similar services by lawyers ofreasonably comparable skill, experience,
and reputation. Bradford Goodsell has over thirty (30) years of legal experience in both
government and private practice. Allen Shoff has approximately five years of legal experience,
with substantial criminal trial practice. While prevailing rates for similarly experienced attorneys
are substantially higher, Petitioner has calculated the hourly rate of each attorney at $150 per hour.
Accordingly, Petitioner requests that the court award attorney fees in the amount of
$42,247.50 as detailed in Exhibit C.
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IV. TOTAL COSTS REQUESTED.

For the foregoing reasons, Petitioner respectfully requests an award of costs in the amount
of$110,61 l.64, itemized below:
Description

Amount

Matter of Right Expert Witness Fee (I.C.R.P. 54(d)(l)(C)(ix)

$2,000.00

Witness Travel Expenses (1.C.R.P. 54(d)(l)(C)(v)

$112.50

Expert Witness Fee (1.C.R.P. 54(d)(l )(D)

$63,798.64

Court Trial Transcript (I.C.R.P. 54(d)(l)(D)

$2,453.00

Attorney Fees (I.C.R.P. 54(e)(West, Westlaw through May 2018
amendments))
Total Costs Requested

$42,247.50
$110,611.64

This request for costs is supported by the Affidavit of Brian Stender, Canyon County
Assessor, and Affidavit of Bradford D. Goodsell filed simultaneously herewith; Exhibit A,
invoices received from J. Phillip Cook for expert witness services; Exhibit B, an invoice from
Katherine J. Klemetson for the preparation of the court trial transcript; and Exhibit C, itemization
of hours by Petitioner's Counsel.

. 3,~
DATED this ~ - _day of
J,

~

J v-1 ,Y , 2018.

Bradford D. Goodsell
Senior County Attorney, Civil Division
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CERTIFICATE OF SERVICE

1rtP

r HEREBY CERTIFY that on or about this ____)_____ day of

--::] <.,A) Y

,

2018,
I caused a true and correct copy of the PETITIONER'S MEMORANDUM OF COSTS to be served
upon the following in the manner indicated:
[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[X] Efile
[ ] E-Mail

Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Canyon County Assessor
111 North 11 th A venue, Ste. 250
Caldwell, Idaho 83605
bstender@canyonco.org
mcowan@canyonco.org

Bradford D. Goodsell
Associate County Attorney, Civil Division
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J Philip Cook, LLC

J hilip Cook LLC

7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Phone: 801 321 0067

Canyon County

Invoice 23809

Michael Cowan
111 North 11th Avenue, Suite 250
Caldwell, ID 83605

Date

Nov 07, 2017

Terms

Net 30

Service Thru

Oct 31, 2017

RE: Canyon County/Food Processing Company/Consultation

Rates

Amount

5.00

$ 425.00/hr

$2,125.00

Consulting: Developing and outlining preliminary
opinions.

2.75

$ 425.00/hr

$1,168.75

Brandon
Bess

Consulting: Review and discussion of outline

0.75

$ 205.00/hr

$ 153.75

Phil
Cook

Consulting: Completion of outline of opinions.

0.75

$ 425.00/hr

$ 318.75

Date

By

Services

Hours

10/19/2017

Phil
Cook

Consulting: Preliminary review, outline of opinions.

10/20/2017

Phil
Cook

10/20/2017
10/23/2017

Total Hours

9.25 hrs

Total Labor

$3,766.25

Total Invoice Amount

$ 3,766.25

Previous Balance

$ 0.00

Balance {Amount Due)

$3,766.25

Please remit to:
J Philip Cook, LLC
ATTN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates, LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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J Philip Cook, LLC

J Philip Cook LLC

7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Phone: 801 321 0067

Canyon County
Michael Cowan
111 North 11th Avenue, Suite 250
Caldwell, ID 83605

Invoice 23844
Date
Terms
Service Thru

Dec 06, 2017
Net 30

Nov 30 , 2017

RE : Canyon County/Food Processing Company/Consultation

Rates

Amount

0.50

$ 425.001hr

$ 212 .50

Appraisal Review: Drafting appraisal review.

1.00

$ 425.00/hr

$ 425 .00

Phil Cook

Rebuttal: Analysis of sales data.

0.25

$ 425.00/hr

$ 106.25

11/14/2017

Nate
Herrscher

Appraisal Review: Comparable review

0.50

$ 225 .00/hr

$ 112 .50

11/15/2017

Nate
Herrscher

Appraisal Review: Comparable review

3.00

$ 225.00/hr

$ 675 .00

11/16/2017

Nate
Herrscher

Appraisal Review: Comparable review

4 .50

$ 225 .00/hr

$1,012 .50

11/17/2017

Nate
Herrscher

Appraisal Review: Comparable review

3.00

$ 225 .00/hr

$ 675.00

11/20/2017

Nate
Herrscher

Appraisal Review: Comparable review

5.00

$ 225 .00/hr

$1 ,125.00

11/21/2017

Nate
Herrscher

Appraisal Review: Comparable review

2.00

$ 225 .00/hr

$ 450 .00

Date

By

Services

Hours

11/08/2017

Phil Cook

Consulting: Discussion of case issues with Canyon
County counsel.

11/09/2017

Phil Cook

11/13/2017

Please remit to :
J Philip Cook, LLC
ATTN : Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to :
Wells Fargo Bank , N.A.
Account Name: J. Philip Cook and Associates, LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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11/27/2017

Nate
Herrscher

Appraisal Review: Comparable review

5.00

$ 225.00/hr

$ 1,125 .00

11/28/2017

Brandon
Bess

Appraisal: Review of County's cost approach

2.50

$ 205.00/hr

$ 512 .50

11/28/2017

Nate
Herrscher

Appraisal Review: Comparable review

2.00

$ 225 .00/hr

$ 450.00

11/29/2017

Phil Cook

Appraisal: Preparation for conference call with client;
conference call.

1.00

$ 425.00/hr

$ 425 .00

11/29/2017

Brandon
Bess

Appraisal: Review of County's cost approach ,
researched cost comparables

6 .50

$ 205.00/hr

$ 1,332 .50

11/29/2017

Nate
Herrscher

Appraisal Review: Comparable review

2.00

$ 225.00/hr

$ 450 .00

11/30/2017

Phil Cook

Rebuttal: Cost approach analysis.

0.50

$ 425 .00/hr

$ 212 .50

11/30/2017

Brandon
Bess

Appraisal: Cost approach research and analysis

7.00

$ 205.00/hr

$1 ,435.00

11/30/2017

Nate
Herrscher

Appraisal Review: Comparable rev iew

4.50

$ 225 .00/hr

$1 ,012 .50

Total Hours

50 .75 hrs

Total Labor

$ 11,748.75

Total Invoice Amount

$ 11 ,748 .75

Previous Balance

$3,766.25

Balance (Amount Due)

$15,515.00

Please remit to :
J Philip Cook, LLC
ATTN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to :
Wells Fargo Bank, NA
Account Name: J. Philip Cook and Associates , LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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J Philip Cook, LLC

J Philip Cookuc

7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Phone: 801 321 0067

Canyon County

Invoice 23875

Michael Cowan
111 North 11th Avenue , Suite 250
Caldwell, ID 83605

Date

Dec 20, 2017

Terms
Service Thru

Net 30
Dec 20, 2017

RE: Canyon County/Food Processing Company/Consultation

Date

By

Services

Hours

12/01/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

12/04/2017

Nate
Herrscher

12/05/2017

Rates

Amount

2.00

$ 225.00/hr

$ 450.00

Appraisal Review: Drafting appraisal review report

5.00

$ 225.00/hr

$1 ,125.00

Phil Cook

Expert Report: Drafting report.

0.50

$ 425.00/hr

$ 212.50

12/05/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

3.00

$ 225.00/hr

$ 675.00

12/06/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.50

$ 225.00/hr

$ 1,012.50

12/07/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.00

$ 225.00/hr

$ 900.00

12/11/2017

Brandon
Bess

Appraisal Review: Drafting and editing Cowan
review

5.00

$ 205.00/hr

$1 ,025.00

12/11/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

5.00

$ 225.00/hr

$1,125.00

Please remit to:
J Philip Cook, LLC
ATTN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates , LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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12/12/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.50

$ 225.00/hr

$ 1,012.50

12/13/2017

Phil Cook

Appraisal: Discussion of case issues with assessor
personnel.

0.50

$ 425.00/hr

$ 212.50

12/13/2017

Brandon
Bess

Appraisal: Drafting and editing Cowan review

5.50

$ 205.00/hr

$1,127.50

12/13/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.00

$ 225.00/hr

$ 900.00

12/14/2017

Phil Cook

Expert Report: Drafting expert report.

2.50

$ 425.00/hr

$1 ,062.50

12/14/2017

Brandon
Bess

Appraisal: Cost approach research and analysis

5.00

$ 205.00/hr

$1 ,025.00

12/14/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

5.00

$ 225.00/hr

$1 ,125.00

12/15/2017

Brandon
Bess

Appraisal: Drafting and editing cost approach

4.00

$ 205.00/hr

$ 820.00

12/18/2017

Brandon
Bess

Appraisal: Drafting and editing cost approach

4.00

$ 205.00/hr

$ 820.00

12/18/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.50

$ 225.00/hr

$ 1,012.50

12/19/2017

Phil Cook

Expert Report: Drafting expert report.

5.00

$ 425.00/hr

$2 ,125.00

12/19/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

4.00

$ 225.00/hr

$ 900.00

12/20/2017

Phil Cook

Expert Report: Drafting expert report.

2.00

$ 425.00/hr

$ 850.00

12/20/2017

Nate
Herrscher

Appraisal Review: Drafting appraisal review report

2.00

$ 225.00/hr

$ 450.00

Total Hours

81 .50 hrs

Total Labor

$19,967.50

Total Invoice Amount

$19,967.50

Previous Balance

$15,515.00

Balance (Amount Due)

$31,716.25

Payment History:
Date

Type

Payment Description

12/14/2017

Payment - Check

Invoice #23809

Please remit to:
J Philip Cook, LLC
ATTN : Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates , LLC
ASA#: 124002971
Acct#: 3353118940
1-800-869-3557
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Amount
($3,766.25)
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Please remit to :
J Philip Cook, LLC
ATTN : Janet Wooten
7090 S Union Park Avenue , Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to :
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates, LLC
ABA#: 124002971
Acct#: 3353118940
1-800-869-3557
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J Philip Cook, LLC

J Philip Cook uc

7090 S Union Park Avenue , Suite 425
Midvale, UT 84047
Phone: 801 321 0067

Canyon County
Michael Cowan
111 North 11th Avenue , Suite 250
Caldwell , ID 83605

Invoice 23932
Date
Terms
Service Thru

Feb 06, 2018
Net 30
Jan 31, 2018

RE: Canyon County/Food Processing Company/Consultation

Date

By

Services

01/05/2018

Phil
Cook

Airline: SLC/Boise/SLC

01/09/2018

Phil
Cook

Consulting: Preparation for inspection .

01/15/2018

Phil
Cook

Car Rental: Car Rental

01/15/2018

Phil
Cook

Travel/Lodging: Hampton Inn/Boise

01/15/2018

Phil
Cook

Inspection: Inspection and travel.

01/15/2018

Phil
Cook

Miscellaneous: SLC Airport Parking

Hours

Rates

Amount
$ 768.10

0.25

$ 425.00/hr

$ 106.25
$ 54.31
$ 106.22

7.00

$ 425.00/hr

$2,975.00
$ 9.00

Total Hours

7.25 hrs

Total Labor

$ 3,081 .25

Total Expenses

$ 937.63

Total Invoice Amount

$4,018.88

Previous Balance

$ 31,716.25

Balance (Amount Due)

$4,018.88

Payment History:
Date

Type

Payment Description

01/12/2018

Payment - Check

Invoices #23844 , Invoice #23875

Amount
($31 ,716.25)
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Please remit to:
J Philip Cook, LLC
ATTN : Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates , LLC
ABA#: 124002971
Acct#: 3353118940
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J Philip Cook, LLC

J Philip CookLLC

7090 S Union Park Avenue , Suite 425
Midvale, UT 84047
Phone: 801 321 0067

Canyon County
Michael Cowan
111 North 11th Avenue, Suite 250
Caldwell , ID 83605

Invoice 23963
Date
Terms
Service Thru

Mar 07 , 2018
Net 30
Feb 28, 2018

RE: Canyon County/Food Processing Company/Consultation

Date

By

Services

Hours

02/07/2018

Phil Cook

Consulting: Overview of Hyde rebuttal ; review of
discovery items .

02/10/2018

Phil Cook

02/12/2018

Rates

Amount

2.00

$ 425 .00 /hr

$ 850 .00

Review: Drafting revised review.

1.50

$ 425 .00/hr

$ 637 .50

Phil Cook

Appraisal: Revisions to appraisal based on
inspection and Hyde rebuttal.

4.50

$ 425.00/hr

$ 1,912 .50

02/12/2018

Brandon
Bess

Appraisal: Read Hyde review and drafted revisions

2.50

$ 205.00 /hr

$ 512 .50

02/12/2018

Nate
Herrscher

Appraisal Review: Revising appraisal review report

0.50

$ 225 .00 /hr

$ 112.50

02/13/2018

Phil Cook

Appraisal : Drafting revisions.

3.75

$ 425.00/hr

$ 1,593.75

02/13/2018

Brandon
Bess

Appraisal : Revised report based on changes to
Cowan report

3.00

$ 205.00/hr

$ 615.00

02/14/2018

Phil Cook

Appraisal: Drafting revisions.

1.25

$ 425 .00/hr

$ 531.25

02/14/2018

Nate
Herrscher

Appraisal Review: Revising appraisal review report

0.50

$ 225 .00 /hr

$ 112.50

02/15/2018

Phil Cook

Rebuttal: Final edits to revised expert report.

1.00

$ 425.00/hr

$ 425.00

02/15/2018

Nate
Herrscher

Appraisal Review: Revising appraisal review report

1.00

$ 225.00/hr

$ 225 .00

Total Hours

21.50 hrs

Total Labor

$ 7,527 .50

Total Invoice Amount

$ 7,527 .50

Previous Balance

$4,018.88

Balance (Amount Due)

$7,527.50

Payment History:
Date

Type

Payment Description

Amount

Exhibit A
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03/02/2018

Payment - Check

Invoice #23932

($4,018.88)

Please remit to:
J Philip Cook, LLC
ATTN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name : J. Philip Cook and Associates, LLC
ASA# : 124002971
Acct#: 3353118940
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J Philip Cook, LLC

J Philip Cook uc

7090 S Union Park Avenue , Suite 425
Midvale, UT 84047
Phone: 801 321 0067

Canyon County

Invoice 23991

Michael Cowan
111 North 11th Avenue, Suite 250
Caldwell , ID 83605

Date

Mar 23, 2018

Terms
Service Thru

Mar 23, 2018

Net 30

RE : CTI-SSI Food Services Facility

Date

By

Services

Hours

03/02/2018

Phil
Cook

Trial Prep: Suggested cross-examination of Hyde.

03/03/2018

Phil
Cook

03/05/2018
03/06/2018

Rates

Amount

3.00

$ 425.00/hr

$1 ,275.00

Trial Prep: Outline direct testimony.

1.25

$ 425.00/hr

$ 531 .25

Phil
Cook

Trial Prep: Outline of suggested direct examination .

1.25

$ 425.00/hr

$ 531 .25

Phil
Cook

Trial Prep: Preparation for call w ith Jody Hedges and

2.00

$ 425.00/hr

$ 850.00

03/15/2018

Phil
Cook

Trial Prep: Rereading reports.

0.75

$ 425.00/hr

$ 318.75

03/16/2018

Phil
Cook

Trial Prep: Rereading reports .

4 .25

$ 425.00/hr

$1 ,806.25

03/19/2018

Phil
Cook

Trial Prep: Rereading Cowan's appraisal; travel.

6.25

$ 425.00/hr

$2,656.25

03/19/2018

Phil
Cook

Airline : SLC/Boise/SLC

03/20/2018

Phil
Cook

Trial/Testimony: Trial prep and trial attendance.

03/21/2018

Phil
Cook

Parking: Airport Parking

03/21/2018

Ph il
Cook

Travel/Lodging: Best Westerns Plus Caldwell Inn &

03/21/2018

Ph il
Cook

Car Rental: Enterprise Car Rental 3/19 - 3/21

$ 86.17

03/21/2018

Ph il
Cook

Gas/Car Rental: Gas/Car Rental

$ 12.01

03/21/2018

Phil
Cook

Trial/Testimony: Trial , testimony and travel.

Brad Goodsell.

$ 963.10
10.00

$ 425.00/hr

$4,250.00
$ 67.00
$ 216.78

Suites/2 nights

12.25

$ 425.00/hr

$ 5,206.25

11 of 12
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Total Hours

41 .00 hrs

Total Labor

$17,425.00

Total Expenses

$1 ,345.06

Total Invoice Amount

$18,770.06

Previous Balance

$7,527.50

Ba lance (Amount Due)

$26,297.56

Please remit to:
J Philip Cook, LLC
ATTN: Janet Wooten
7090 S Union Park Avenue, Suite 425
Midvale, UT 84047
Tax ID #38-3989215
For wire transfers please remit to:
Wells Fargo Bank, N.A.
Account Name: J. Philip Cook and Associates , LLC
ABA#: 124002971
Acct#: 3353118940
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Katherine J. Klemetson, RPR, CSR
Official Court Reporter
1115 Albany Street
Caldwell, ID 83605
(208)454-7363

INVOICE

IDATE

J

1NVOICE #

3/29/2018 0329201801

IBILL TO:
Allen J. Shoff
Canyon County Prosecuting Attorney's Office
Deputy Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83601

AMOUNT

TRANSCRIPTS
Case: Brian Stender v. SSI Food Services, Inc.
Case Number: CV2017-5806
Date Taken: 3/20-21/2018
Location: Canyon County

Transcript:
Court Trial, 3/20-21/2018
446 pages@ $5.50 per page

$2,453.00

-Due upon receipt.

1--- -- -- --

- --

- --

-

-

-

-

-

-

-

- -

-

-

-

TOTAL

-

-

-

+-----

-

-- -

$2,453.00
Exhibit B
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TOTAL COSTS
Allen J. Shoff

Total Minutes
Total Minutes/ 60
Total Time
Billing Rate
Total Cost

Bradford D. Goodsell

10420
173.6666667
173 Hours 40 Minutes
150.00 $
$
26,050.00 $
$

Combined Attorney Costs

6479
107.9833333
107 Hours 59 Minutes
150.00 $
16,197.50 $

16899
281.65
281 Hours 39 Minutes
150.00
42,247.50
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Stender v. SSI • CV2017-S806
Allen J. Shoff Timesheet
Day
3/21/2018
3/20/2018
3/19/2018
3/19/2018
3/16/2018
3/15/2018
3/15/2018
3/15/2018
3/14/2018
3/13/2018
3/13/2018
3/12/2018

Minutes

3/12/2018
3/9/2018
3/9/2018
3/9/2018
3/8/2018
3/7/2018
3/6/2018
3/6/2018
3/5/2018
3/5/2018
2/27/2018
2/9/2018
2/7/2018
2/6/2018
2/5/2018
2/5/2018

340
30
60
290
300
260
60
290
15
45
60
30
60
60
120
120

2/2/2018
2/1/2018
1/22/2018
1/17/2018
1/16/2018
1/15/2018
1/12/2018
1/8/2018
1/5/2018
12/20/2017
12/11/2017
11/30/2017
11/29/2017
11/28/2017
11/27/2017
11/20/2017
11/17/2017
11/17/2017
11/15/2017

600
90
30
30
60
300
240
220
325
240
20
20
35
25
35
125
30
25
30

Compiled List of Documents Provided by Opposing Counsel. Prepared Stip to Admissibilty of Certain Exhibits .
Trial Prep w/ Client
Trial Prep Rounta ble with CCPA Civil
Additional Direct Examination Prep
Direct Examination Prep; Review of Appraisals
Exhibits and legal Research
Telephone Conference w/ Client and Cook
Research and Review of Exhibits and Strategy
SSI Recap
Scheduling Rebuttal email to Opposing Counsel ; Review of Filings
Trial Prep w/ Client
PT Recap
PT Prep
PT Prep
PT Prep
PT Prep
Finished Draft Motion to Compel ; Memo; Motion Shorten Time; Order; PT Memo; Wit/Exhiibit Lists . Phone Call
with Opposing Counsel Regard ing Offer.
Draft Motion to Compel
Third Supplemental
Litigation Meeting w/ Client
Rountable with CCPA Civil
Site Visit
lel!al Research and Drafinl!
Meetings; Client Communication
lel!al Research ; Meetings; Draft Motion to Compel letter
Discovery: Expert Disclsoure/Second Supp to Interrogatories
Client Communication
Finalized Protective Order
Discussion Re : Opposing Counsel Response to Email
Emailed Opposinl! Counsel Proposed Stipulation and Protective Order
Client Communication
Revised Resolution ; Client Communication; lel!al Research
Discovery Meeting
Emailed Opposinl! Counsel Proposed Stipulation and Protective Order
Reviewed Revised Protection Order. Modified.

11/15/2017
11/13/2017
11/8/2017
11/7/2017
11/1/2017
10/17/2017
10/10/2017
10/2/2017
9/19/2017
9/18/2017
9/14/2017
9/13/2017
9/13/2017
9/1/2017
8/30/2017
8/29/2017

100
80
65
70
30
120
30
40
70
10
200
60
20
60
150
240

Discovery: Second Set of Interrogatories; Wrote Request to Enter land; Client Communication; Draft Resolution
legal Research
Conference Call w/ Exoert
legal Research
Litigation Update and Discussions w/ Client
Prepared Expert letter of Engagement
Expert Discussion w/ Client
Discuss ions w ith Client
Discovery : Final Review of Interrogatories. Emailed Brad, Client to Rev iew.
Ema il Re : Expert Status
Discovery : Responses and Interrogatories
Appeal Strategic/Mediation Discussion w/ Client
Drafted Offer letter, but didn't send.
Discovery Meeting
Discovery : Interrogatories
Discovery : Interrogatories

480
540
60
460
500
60
120
390
240
60
420
120

Notes
Trial Day 2
Trial Day 1
Trial Prep w/ Client
Additional Trial Preparation
Additional Trial Preparation
Discovery Discussion w/ Client
Witness Testimony Prep
Additional Trial Preparation; Reading of Exhibits for Admittance
Communication Regarding Electronic Exhibits. Additional Research and Preparation.
Trial Prep w/ Client
Additional Direct Examination Prep
Cross Examinations Discussion & Review of Trial Exhibits

Exhibit C
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Stender v. SSI - CV2017-S806
Allen J. Shoff Timesheet
Day

Minutes

8/8/2017
8/7/2017
8/4/2017
8/2/2017
6/28/2017

25
60
70
25
10

Notes
Reviewed Email from Opposing Coun sel and Prepared Re sponse
Strategy and Scheduling Meeting w/ Client
Drafted Proposed Stipulation. Emailed to Terri after Discussion w/ Sam and Brad
Reviewed Scheduling Order and Emailed to Client. Emailed Re : Expert Witness Meeting
Emailed Client Re : Agreement

6/27/2017
6/2/2017
5/30/2017
5/24/2017
5/22/2017
5/19/2017
5/17/2017
5/12/2017
5/10/2017
5/9/2017

15
70
65
300
60
150
45
15
60
35

Discussion Re : Agreement with Pickens Manwiler - Current Yea r Value Track with Court's Eventual Decision
Drafted and Vetted Response to Opposing Counsel.
Meeting w/ Client re : opposing counsel 's voicemail and what to do with 2016 and 2017 taxes.
Continued Revision of Petition, per Sam & Brad . Sent draft to Client.
Revised Petition
IRCP 84 review; Prepared Draft Petition
Discussion w/ Client re : how to proceed
Discuss ion re : how to proceed
Litigation Discussion
Email Communication re : Client's Motion for Rehearing

Total :

10420
173.6666667

173 hours 40 minutes
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Stenderv. SSI - CV2017-S806
Bradford D. Goodsell Timesheet
Day

Minutes

3/21/2018
3/20/2018
3/19/2018
3/19/2018
3/16/2018
3/15/2018
3/15/2018
3/13/2018
3/12/2018

480
540
60
480
480
60
120
60
120

3/12/2018
3/9/2018
3/9/2018
3/8/2018
3/7/2018
3/6/2018
3/6/2018
3/5/2018
2/27/2018
2/26/2018
2/9/2018
2/7/2018
2/6/2018
2/5/2018
2/5/2018

120
30
60
360
260
60
290
15
60
30
30
60
60
120
120

2/2/2018
1/29/2018
1/22/2018
1/17/2018
1/12/2018
1/8/2018
1/5/2018
11/29/2017
11/28/2017
11/20/2017
11/17/2017
11/15/2017
11/13/2017
11/8/2017
11/1/2017
10/17/2017
10/10/2017
10/2/2017
9/19/2017
9/13/2017
9/1/2017
8/30/2017
8/10/2017
8/8/2017
8/7/2017
8/4/2017
8/2/2017

300
30
30
30
120
220
325
35
12
60
30
60
30
65
30
60
30
40
60
60
60
60
60
25
60
30
12

Reviewed List of Documents Provided by Oppos ing Counsel. Reviewed 5tip to Admissibilty of Certain Exhibits.
Trial Prep w/ Client
Trial Prep Rountable with CCPA Civil
Cross Examination Prep; Review of Appraisals and Exhibits
Exhibits and Legal Research
Telephone Conference w/ Client and Cook
Research and Review of Exhibits and Strategy
SSI Recap
Trial Prep w/ Client
SSI Discovery Discussion
PT Recap
PT Prep
PT Prep
PT Prep
PT Prep
Reviewed Draft Motion to Compel; Memo; Motion Shorten Time; Order; PT Memo; Wit/Exhiibit Lists. Discussed
Offer to Opposing Counsel
Meeting w/ Support Staff
Third Supplementa I
Litigation Meeting w/ Client
Legal Research and Meetings
Meetings; Client Communication
Legal Research; Meetings; Draft Motion to Compel Letter
Discussion Re: Opposing Counsel Response to Email
Reviewed Draft Email Opposing Counsel Proposed Stipulation and Protective Order
Legal Research
Discovery Meeting
Discovery: Second Set of Interrogatories; Draft Resolution Discussion
Reviewed Drafted Protective Order
Conference Call w/ Expert
Litigation Update and Discussions w/ Client
Rev iewed Expert Letter of Engagement
Expert Discussion w/ Client
Discussions with Client
Discovery: Final Review of Interrogatories.
Appeal Strategic/Mediation Discussion w/ Client
Discovery Meeting
Discovery: Interrogatories (review draft)
Scheduling Conference
Reviewed Email from Opposing Counsel and Reviewed Draft Response
Strategy and Scheduling Meeting w/ Client
Discussion w/ Sam and Allen Re : Proposed Stipulation
Reviewed Scheduling Order

6/27/2017
6/2/2017
5/30/2017
5/24/2017
5/19/2017
5/17/2017
5/12/2017
5/10/2017
5/9/2017

15
70
65
60
45
45
15
60
35

Discuss ion Re : Agreement with Pickens Manwiler - Current Year Value Track with Court's Eventual Decision
Drafted and Vetted Response to Opposing Counsel.
Meeting w/ Client re : opposing counsel's voicemail and what to do with 2016 and 2017 taxes .
Discussion Re : Revision of Petition w/ Sam & Allen.
Review of Allen's Draft Petition
Discussion w/ Client re : how to proceed
Discussion re: how to proceed
Litigation Discussion
Email Communication re: Client's Motion for Rehearing

Notes
Trial Day 2
Trial Day 1
Trial Prep w/ Client
Additional Trial Preparation
Additional Trial Preparation
Discovery Discussion w/ Cl ient
Witness Testimony Prep
Trial Prep w/ Client
Cross Examinations Discussion & Review of Trial Exhibits
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Stenderv. SSI • CV2017-S806
Bradford D. Goodsell Timesheet
Day

I

Minutes

1/16/2017

I

60

Total :

Notes

I
IRountable w ith CCPA Civil

6479
107.9833333
107 hours S9 minutes
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Electronically Filed
7/3/2018 11:49 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Efile: CivilEfile@canyonco.org
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

CASE NO. CV-2017-5806
AFFIDAVIT OF BRADFORD D.
GOODSELL IN SUPPORT OF
MEMORANDUM OF COSTS

SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
STATE OF IDAHO )
) ss
County of Canyon
)
I, Bradford D. Goodsell, being first duly sworn on oath, depose and state as follows:
1.

I have been employed in the Canyon County Prosecuting Attorney's Office since June of
2012, and have been practicing law in Idaho continuously since 1986.

2.

I am an in-house civil attorney for Canyon County, Idaho and one of my duties is to
represent the County and the Canyon County Assessor in litigation matters.

3.

I drafted the Petitioner's Memorandum of Costs filed with this Court on July 3, 2018.

AFFIDAVIT OF BRADFORD D. GOODSELL IN SUPPORT OF MEMORANDUM OF COSTS
Page 1 of3

Page 364

4.

To the best of my knowledge and belief, the items requested in the Memorandum of Costs
are correct and are claimed in compliance with Idaho Rule of Civil Procedure 54(e).

5.

The hourly fee amount is based on awards made to the Idaho Attorney General's Office
for like work.
Further your affiant sayeth naught.

7.ftf

DATED this ____::;.__ day of

~

J J

::J

, 2018.

Bradford D. Goodsell
Attorney for Petitioner
STATE OF IDAHO
County of Canyon

)
) ss.
)

SUBSCRIBED AND SWORN to before me this

t ..
Lrl day of_~-\,_ --

2018.

AFFIDAVIT OF BRADFORD D. GOODSELL IN SUPPORT OF MEMORANDUM OF COSTS
Page 2 of3

Page 365

CERTIFICATE OF SERVICE

7,..J

J- ~ y ,
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Electronically Filed
7/3/2018 11:49 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
EFile: CivilEFile@canyonco .org
Email: pacivilmail@canyonco.org

Attorneys for Canyon County Assessor
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County
Assessor,
Petitioner,

CASE NO. CV2017-5806
AFFIDAVIT OF BRIAN STENDER IN
SUPPORT OF MEMORANDUM OF
COSTS

vs.
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

STATE OF IDAHO)
ss.
County of Canyon )
I, Brian Stender, being first duly sworn on oath, deposes and says:
1.

I am the Canyon County Assessor;

2.

I have reviewed the Memorandum of Costs prepared by my attorney on my behalf as the
Canyon County Assessor.
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3.

To the best of my knowledge and belief, the costs as a matter ofright identified pursuant
to I.R.C.P. 54(d)(l)(C) in the amount of$2,112.50 are costs that were incurred and paid.

See, Exhibit A of Petitioner's Memorandum of Costs.
4.

To the best of my knowledge and belief, the discretionary costs identified pursuant to
I.R.C.P. 54(d)(l)(D) as Expert Witness Fees of$63,798.64 and the Court Trial Transcript
cost of $2,453.00 are costs that were necessary and exceptional, reasonably incurred, and
should in the interest of justice be assessed against the opposing counsel. See, Exhibit A
and Exhibit B of Petitioner 's Memorandum of Costs.
DATED this .2 '7-t4day of

J"'"' e..

, 2018.

Brian Stender, Canyon County Assessor
STATE OF IDAHO
County of Canyon

)
) ss.
)

SUBSCRIBED AND SWORN to before me this Q.1-fl,lday of

J

l.,U'l..e_
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day of
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2018,
I
caused a true and correct copy of the AFFIDAVIT OF BRIAN STENDER IN SUPPORT OF
MEMORANDUM OF COSTS to be served upon the following in the manner indicated:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[X] Efile
[ ] E-Mail

Canyon County Assessor
111 North 11 th Avenue, Ste. 250
Caldwell, Idaho 83605
bstender@canyo nco .org
mcowan@canyonco.org

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Brad3~}> ~
Attorney for Petitioner
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Electronically Filed
7/16/2018 10:49 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,

Case No. CV-2017-5806
MOTION TO DISALLOW
PETITIONER’S COSTS AND
ATTORNEY FEES

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. by and through its attorney of record, Terri Pickens
Manweiler of the firm Pickens Cozakos, P.A., hereby moves this Court pursuant to IRCP
54(d)(6) to disallow the costs and fees set forth in Petitioner’s Memorandum of Costs, filed with
this Court July 3, 2018. This motion is supported by the Memorandum in Support of Motion to
Disallow Costs and Attorney Fees filed concurrently herewith. Oral argument is requested.
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DATED: July 16, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on July 16, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
7/16/2018 10:49 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.
SSI FOOD SERVICES, INC.,

Case No. CV-2017-5806
MEMORANDUM IN SUPPORT OF
MOTION TO DISALLOW
PETITIONER’S COSTS AND
ATTORNEY FEES

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

Respondent SSI Food Services, Inc. (“SSI”) by and through its attorney of record, Terri
Pickens Manweiler of the firm Pickens Cozakos, P.A., hereby submit the following legal
memorandum in support of its Motion to Disallow Petitioner’s Costs and Attorney Fees, filed
concurrently herewith.
I.

INTRODUCTION

Petitioner Brian Stender (“Petitioner”) filed its Memorandum of Costs on July 3, 2018
(“Memorandum”) requesting an award of its fees and costs expended in this litigation. SSI
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objects to the Memorandum because the amount sought by Petitioner is unreasonable
considering the factors set forth in Idaho Rule of Civil Procedure 54(e)(2). Petitioner’s requested
fees and costs should be disallowed as argued more fully herein.
II.

LEGAL AUTHORITY AND ARGUMENT

Petitioner seeks attorney fees based upon IRCP 54(e) and Idaho Code § 12-117, costs as a
matter of right based upon IRCP 54(d)(1)(C), and discretionary costs pursuant to IRCP
54(d)(1)(D).
A. Request for Attorney Fees.
Petitioner seeks attorney fees pursuant to Idaho Rule of Civil Procedure 54(e), which
provides for attorney fees to the prevailing party pursuant to contract or statute, and the statute
Petitioner relies upon is Idaho Code § 12-117. As argued below, 1) attorney fees under Idaho
Code § 12-117 are not appropriate, and 2) Petitioner’s attorney fees are unreasonable.
1. Idaho Code § 12-117.
Idaho Code § 12-117 allows for an award of attorney fees as follows:
Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency,
political subdivision or the court hearing the proceeding, including on appeal,
shall award the prevailing party reasonable attorney’s fees, witness fees and
other reasonable expenses, if it finds that the nonprevailing party acted without
a reasonable basis in fact or law.
“The requirement of I.C. § 12-117 that the party acted without a reasonable basis is
similar to the requirement of I.C. § 12-121 that the case was brought, pursued or defended
frivolously, unreasonably or without foundation.” Total Success Investments, LLC v. Ada County
Highway Dist., 148 Idaho 688, 227 P.3d 942, (App. 2010) citing Ada County Highway Dist. v.
Total Success Investments, LLC, 145 Idaho 360, 372, 179 P.3d 323, 335 (2008) (denying
attorney fees on appeal under both I.C. §§ 12-117 and 12-121 because the appeal was not
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frivolous or unreasonable); Nation v. State, Department of Correction, 144 Idaho 177, 194, 158
P.3d 953, 970 (2007) (“Both I.C. § 12-117 and § 12-121 permit the award of attorney’s fees to
the prevailing party if the court determines the case was brought, pursued or defended
frivolously, unreasonably or without foundation.”).
Petitioner argues it should be awarded its attorney fees under Idaho Code § 12-117
because “Respondent’s assertion that subject property was valued at $6.5 million dollars had no
reasonable basis in fact or law” and because “Respondent pressed forward in full reliance on the
flawed and utterly unreliable appraisal that was not based in law or fact.” Petitioner’s
Memorandum, page 3.
First, SSI did not appeal the Board of Tax Appeals decision to the district court, SSI was
the defending party in this matter; presenting a defense and defending a position in response to a
petition for judicial review is not “pressing forward”, it is defending one’s rights. To argue that
because SSI filed an answer, conducted discovery and motion practice, and participated in trial it
caused the “unnecessary expenditure of County and judicial resources” (Petitioner’s
Memorandum, page 3) is illogical when SSI was not the initiating party of this action.
Second, SSI’s defense of its position was neither frivolous nor unreasonable, nor did SSI
act without a reasonable basis in law or fact. SSI’s position in this judicial review action was the
same as its position in the underlying tax appeal, a position that rendered it the prevailing party.
Its reliance on that position and on its expert witness, Mr. Hyde, was reasonable and well
founded.
Lastly, just because SSI was not found to be the prevailing party in this action does not
mean its position lacked reasonable basis in law or fact. “A claim is not necessarily frivolous
simply because the district court concludes it fails as a matter of law.” Gulf Chem. Employees
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Fed. Credit Union v. Williams, 107 Idaho 890, 894, 693 P.2d 1092, 1096 (Ct.App.1984). SSI’s
defense and position had a reasonable basis in law and fact and not prevailing in this matter does
not suddenly render such position one that lacks a reasonable basis in law or fact.
Petitioner should not be awarded attorney fees under Idaho Code § 12-117 because it has
not shown that SSI acted without a reasonable basis in law and fact in defending this case.
2. Petitioner’s Attorney Fees are Unreasonable.
Petitioner seeks reimbursement of its attorney fees in the amount of $42,247.50. IRCP
54(e)(3) sets forth several factors to be considered by the court when determining the amount of
attorney fees to award to a party. These factors include:
(1) the time and labor required; (2) the novelty and difficulty of the questions; (3)
the skill requisite to perform the legal service properly and the experience and
ability of the attorney in a particular field of law; (4) the prevailing charges for
like work; (5) whether the fee is fixed or contingent; (6) the time limitations
imposed by the client or the circumstances of the case; (7) the amount involved
and the results obtained; (8) the undesirability of the case; (9) the nature and
length of the professional relationship with the client; (10) awards in similar
cases; (11) the reasonable cost of automated legal research, if the court finds it
was reasonably necessary in preparing a party’s case; and (12) any other factor
which the court deems appropriate to particular case.
Considering these factors, Petitioner’s attorney fees are unreasonable. As to the first
factor, the time and labor required, Petitioner spent an exorbitant amount of time on preparation
of the petition for judicial review, discovery, pre-trial preparation, and trial preparation.
i.

Petition for Judicial Review

Between Mr. Shoff and Mr. Goodsell, 10.25 hours were spent on the preparation of the
Petition for Judicial Review, a 3.5-page document. These charges are excessive and duplicative
since Mr. Shoff and Mr. Goodsell each charged for work on the Petition.
Stender v. SSI – CV2017-5806
Allen J. Shoff Timesheet
Day
5/24/2017

I Minutes
I 300

I Notes
I Continued Revision of Petition, per Sam & Brad . Sent draft to Client
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5/22/2017 I 60
5/19/2017 I 150
Total: 510 (8.5 hours)

I Revised Petition
I IRCP 84 review; Prepared Draft Petition
Stender v. SSI – CV2017-5806
Bradford D. Goodsell Timesheet

Day
Minutes
5/24/2017 60
5/19/2017 45
Total: 105 (1.75 hours)

Notes
Discussion Re: Revision of Petition w/ Sam & Allen.
Review of Allen's Draft Petition

ii. Discovery.
Between August 29, 2017 and September 19, 2017, Petitioner spent 15 hours on initial
discovery requests and responses. This does not include the subsequent discovery supplements
and requests. This is an unreasonable amount of time, often duplicated by both Mr. Goodsell and
Mr. Shoff.
Stender v. SSI – CV2017-5806
Allen J. Shoff Timesheet
Day
Minutes
9/19/2017 70
9/14/2017 200
9/1/2017
60
8/30/2017 150
8/29/2017 240
Total: 720 (12 hours)

Notes
Discovery: Final Review of Interrogatories. Emailed Brad, Client to Review.
Discovery: Responses and Interrogatories
Discovery Meeting
Discovery: Interrogatories
Discovery: Interrogatories
Stender v. SSI – CV2017-5806
Bradford D. Goodsell Timesheet

Day
Minutes
9/19/2017
60
9/1/2017
60
8/30/2017
60
Total: 180 (3 hours)

iii.

Notes
Discovery: Final Review of Interrogatories.
Discovery Meeting
Discovery: Interrogatories (review draft)

Pre-Trial Preparation

Petitioner, collectively between Mr. Shoff and Mr. Goodsell, spent 12 hours preparing for
the pre-trial conference in this matter. These 12 hours do not include the drafting of the pre-trial
docs, which were drafted and submitted on February 2, 2018 according to Mr. Shoff and Mr.
Goodsell’s timesheets. 12 hours is an unreasonable amount of time for preparation for a pre-trial
conference which does not include the drafting of any pre-trial documents.
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Stender v. SSI – CV2017-5806
Allen J. Shoff Timesheet
Day
Minutes
2/7/2018
60
2/6/2018
60
2/5/2018
120
2/5/2018
120
Total: 360 (6 hours)

Notes
PT Prep
PT Prep
PT Prep
PT Prep
Stender v. SSI – CV2017-5806
Bradford D. Goodsell Timesheet

Day
Minutes
2/7/2018
60
2/6/2018
60
2/5/2018
120
2/5/2018
120
Total: 360 (6 hours)

iv.

Notes
PT Prep
PT Prep
PT Prep
PT Prep

Trial Preparation

Petitioner expended 82.33 hours to prepare for trial – a trial that lasted just under two
days. Mr. Shoff spent 52.83 hours and Mr. Goodsell spent 30.5 hours on trial preparation, which
is not inclusive of fees for actually attending the trial.

These amounts are unreasonable

individually, but more so considering both Mr. Goodsell and Mr. Shoff charged several of the
same amounts.
Stender v. SSI – CV2017-5806
Allen J. Shoff Timesheet
Day
3/19/2018
3/19/2018
3/16/2018
3/15/2018
3/15/2018
3/15/2018
3/14/2018

Minutes
60
460
500
60
120
390
240

3/13/2018 60
3/13/2018 420
3/12/2018 120
3/9/2018
30
3/9/2018
60
3/9/2018
290
3/8/2018
300
2/27/2018 60
Total: 3,170 (52.83 hours)

Notes
Trial Prep w/ Client
Additional Trial Preparation
Additional Trial Preparation
Discovery Discussion w/ Client
Witness Testimony Prep
Additional Trial Preparation; Reading of Exhibits for Admittance
Communication Regarding Electronic Exhibits. Additional Research and
Preparation.
Trial Prep w/ Client
Additional Direct Examination Prep
Cross Examinations Discussion & Review of Trial Exhibits
Trial Prep w/ Client
Trial Prep Rountable with CCPA Civil
Additional Direct Examination Prep
Direct Examination Prep; Review of Appraisals
Trial Prep w/ Client

Stender v. SSI – CV2017-5806
Bradford D. Goodsell Timesheet
Day
3/19/2018

I Minutes
I 60

I Notes
I Trial Prep w/ Client
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3/19/2018
480
3/16/2018
480
3/15/2018
120
3/13/2018
60
3/12/2018
120
3/9/2018
30
3/9/2018
60
3/8/2018
360
2/27/2018
60
Total: 1830 (30.5 hours)

Additional Trial Preparation
Additional Trial Preparation
Witness Testimony Prep
Trial Prep w/ Client
Cross Examinations Discussion & Review of Trial Exhibits
Trial Prep w/ Client
Trial Prep Rountable with CCPA Civil
Cross Examination Prep; Review of Appraisals and Exhibits
Trial Prep w/ Client

In addition to the above listed items (petition, discovery, pre trial prep, trial prep) there are
several time entries that are duplicative of both Mr. Goodsell and Mr. Shoff. To the extent these
entries are duplicative and such duplication of work is not deemed to be necessary or reasonable
by this Court, SSI argues the duplicative entries should be stricken.
In sum, the attorney fees presented by Petitioner are not reasonable and should be drastically
reduced.
B. Costs as a Matter of Right
Petitioner seeks $2,112.50 as costs as a matter of right, $112.50 of which is for “Witness
Travel Expenses”, which is 375 miles at .30/mile; 375 miles happens to be the distance from Mr.
Cook’s office to the Canyon County Courthouse. Petitioner requests reimbursement for Mr.
Cook’s travel expenses in its request for discretionary costs as well – to reimburse for Mr.
Cook’s travel expenses as a matter of right and as a discretionary costs constitutes double
recovery and should not be allowed by this Court.
C. Discretionary Costs
Petitioner seeks $66,251.64 in discretionary costs, $2,453.00 of which is for the trial
transcript and $63,798.64 of which is for its expert witness, Philip Cook. The $63,798.64 is in
addition to the $2,000 already requested for Mr. Cook pursuant to IRCP 54(d)(1)(C)(ix). IRCP
54(d)(1)(D) allows for an award of discretionary costs upon a showing that the costs were
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“necessary and exceptional costs, reasonably incurred, and should in the interest of justice be
assessed against the adverse party.” Petitioner has failed to show that an award of $66,251.64 for
discretionary costs is necessary and exceptional and that they were reasonably incurred.
Idaho courts have construed the “exceptional” cost requirement to include those costs
incurred “because the nature of the case was itself exceptional.” Hayden Lake Fire Protection
District. v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005). To determine whether a case
is exceptional, the Idaho Supreme Court has ruled:
[C]ourts should assess the context and nature of a case as a whole along with
multiple circumstances…Particular standards a court should consider include, but
are not limited to, whether there was unnecessary duplication of work, whether
there was an unnecessary waste of time, the frivolity of issues presented, and
creation of unnecessary costs that could have been easily avoided. Most
importantly, however, a court should explain why the circumstances of a case
render it exceptional.
Hoagland v. Ada County, 154 Idaho 900, 914, 303 P.3d 587, 601 (2013).
Where an action follows the pattern of similar cases and includes costs regularly incurred
in such a case, that case should be deemed unexceptional. Fish v. Smith, 131 Idaho 492. 494, 960
P.2d 175, 177 (1998).
1. The Trial Transcript is Not Necessary.
Petitioner seeks an award of $2,453.00 for the cost of the trial transcript that it claims was
necessary to draft its closing argument and findings of fact. Petitioner has failed to show that
this was a necessary expense – a closing argument can be drafted without the use of a trial
transcript, as evidenced by SSI’s submission of its closing argument without the use of a trial
transcript. Petitioner apparently cannot draft a closing argument without a trial transcript; such
luxury need and cost should not be born by SSI.
2. Mr. Cook’s Fees are Not Exceptional, Necessary, Nor Reasonably Incurred.
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Petitioner’s request for $63,798.64 as discretionary costs for Phillip Cook is entirely
unreasonable and inappropriate. There is a multitude of Idaho case law denying requests for
discretionary costs related to expert witness fees, a snapshot of the case law is as follows:
In Hoagland v. Ada County, the Idaho Supreme Court again determined that there is
nothing clearly exceptional about having to hire experts and declined to hold that a case is
exceptional merely because the “state retains experts and conducts several depositions or incurs
travel expenses in connection with discovery.” Hoagland v. Ada County, 154 Idaho 900, 303
P.3d 587, (2013). The Court further stated that “all indication is that Defendant’s retention of
expert witnesses was necessarily related to its case, but that does not necessarily mean they were
exceptional.” Id. Likewise, the Idaho Supreme Court in Fish v. Smith determined that hiring an
expert for accident reconstruction was routine, and therefore, not exceptional and did not warrant
discretionary costs. Fish v. Smith, 131 Idaho 492. 494, 960 P.2d 175, 177 (1998). The Idaho
Supreme Court has ruled that a case was not exceptional merely because an expert was necessary
Nightengale v. Timmel, 151 Idaho 347, 354, 256 P.3d 755, 762 (2011). In another Idaho Supreme
Court decision, the Court ruled that “…the need for expert witnesses in the case was essential but
was an ordinary part of such litigation and not exceptional.” Hayden Lake Fire Protection
District v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005).
This case law supports SSI’s position that Petitioner should not be awarded its
discretionary costs for Mr. Cook. This current matter was not exceptional; retaining an expert
witness to testify as to the fair market value of a property is quite common in a tax appeals case.
Petitioner argues it was required to “obtain a rebuttal expert due to the flawed appraisal obtained
by and relied upon by Respondent.” Petitioner’s Memorandum, page 2. Petitioner was not
“required” to do anything, one could argue if the appraisal was so flawed, the Court would have
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been able to see how flawed it was without a $65,000 expert testifying. Petitioner also argues
that it had no choice but to hire Mr. Cook, an expert with more expertise and credibility than
SSI’s expert. Petitioner seems to have forgotten that it initially retained Mr. Cowan as an expert
witness – was Mr. Cowan not experienced enough to rebut SSI’s expert appraisal? It appears
Petitioner decided Mr. Cowan’s appraisal was severely lacking and decided to hire a new expert
witness 1 to save its case. Interestingly, Petitioner is not requesting Mr. Cowan’s fees and costs.
The need to hire two expert witnesses is Petitioner’s choice and only Petitioner’s choice, SSI
should not be stuck with the extreme fees and costs of Petitioner’s late-disclosed expert.
i.

Charges for Employee Work are Not Appropriate.

Mr. Cook’s invoices include work completed by Brandon Bess, Nate Herrscher, and Mr.
Cook. Mr. Bess and Mr. Herrscher did not testify at the trial thus, their expenses should not be
reimbursable.

Only those fees reasonably incurred by Mr. Cook, are appropriate for

reimbursement and SSI argues outside of the $2,000 allowed as costs as a matter of right, none
of Mr. Cook’s time is reimbursable.
ii.

Travel Expenses are Not Reimbursable.

Mr. Cook’s invoices reflect charges for travel to visit the property site in January 2018
and to testify at trial in March 2018 that total $2,282.69 ($937.63 for January 2018 and $1345.06
for March 2018). These costs include flight, hotel, rental car, and airport parking – such costs
should not be born by SSI because they are not exceptional. “Travel and lodging expenses for
expert witnesses and attorneys and photocopy expenses are not exceptional, but on the contrary,
common in personal injury case.” Fish v. Smith, 131 Idaho 492, 960 P.2d 175 (1998). Because it

1

Mr. Cook was couched as a rebuttal expert, but as argued by SSI, his report is not a rebuttal, but instead
an attempt by Petitioner to re-do Mr. Cowan’s appraisal.
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is standard to hire an expert to testify in a case such as this, the travel expenses for such expert
are also standard and do not constitute discretionary costs.
III.

CONCLUSION

Based on the forgoing, SSI respectfully requests this Court enter an order disallowing
Petitioner’s Memorandum of Costs and Fees.
DATED: July 16, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Respondent SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on July 16, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
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Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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Electronically Filed
7/26/2018 12:42 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent/Appellant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County
Assessor,
Petitioner,
vs.

Case No. CV-2017-5806

NOTICE OF APPEAL
SSI FOOD SERVICES, INC.,
Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079

TO:

BRIAN STENDER, CANYON COUNTY ASSESSOR, AND HIS ATTORNEY, BRYAN
TAYLOR, CANYON COUNTY PROSECUTOR’S OFFICE, 1115 ALBANY STREET,
CALDWELL IDAHO, AND THE CLERK OF THE ABOVE ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named SSI Food Services, Inc., (“Appellant”) by and through its counsel of

record, appeal against the above-named Brian Stender, Canyon County Assessor (“Respondent”)
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to the Idaho Supreme Court from the Judgment, entered June 21, 2018 (“Judgment”), in the above
entitled action (the Honorable Gene Petty presiding).
2.

Appellant has the right to appeal to the Idaho Supreme Court on the grounds that the

Judgment described in paragraph 1 is an appealable judgment under and pursuant to Idaho
Appellate Rules 11(a)(1), 11(f), and 17(e).
3.

The following is a preliminary statement of the issues on appeal that Appellant intend to

assert. This list of issues shall not prevent Appellant from asserting other issues on appeal:
(A)

Did the District Court err in allowing expert witness J. Philip Cook to testify, given
the late disclosure by Respondent?

(B)

Did the District Court err in determining the market value of the property?

(C)

Did the District Court make sufficient conclusions of law to support its
determination of market value of the property?

(D)

Did the District Court apply the proper formulas to determine market value of the
Property, i.e. the Income Approach, Cost Approach, and Sales Comparison
Approach?

(E)

Did the District Court err by denying Appellant’s motion for reconsideration to
make more specific Conclusions of Law?

4.

An order has not been entered to seal a portion of the record.

5.

A reporter’s transcript of the Court Trial dated March 20, 2018 and March 21, 2018 is

requested at this time.
6.

A reporter’s transcript of the Hearing on Motion for Reconsideration, June 8, 2018, is

requested at this time.
7.

Appellant requests the following documents be included in the clerk’s record:
DATE

DOCUMENT

1.

05/25/2017

Petition for Judicial Review

2.

06/08/2017

Answer to Petition for Judicial Review and Counterclaim
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3.
4.

08/08/2017
08/10/2017

Stipulation for Scheduling and Planning
Order Governing Proceedings and Order Setting Trial and
Pretrial Conference
Respondent’s Witness Disclosure
Joint Status Report
Respondent’s Supplemental/Rebuttal Expert Witness
Disclosure
Motion to Exclude Expert Witness Testimony
Declaration of Terri Pickens Manweiler
Petitioner’s Objection to Motion to Exclude Expert Witness
Testimony and Strike Expert Opinion
Memorandum in Support of Objection to Motion to Exclude
Expert Witness Testimony and Strike Expert Opinion
Declaration of Allen Shoff in Support of Petitioner’s
Objection to Respondent’s Motion to Exclude Expert Witness
Testimony and Strike Expert Opinion
Witness List
Respondent’s Pretrial Memorandum
Petitioner’s Witness List
Petitioner’s Pretrial Memorandum
Reply in Further Support of Respondent’s Motion to Exclude
Expert Witness Testimony and Strike Expert Opinion
Second Declaration of Terri Pickens Manweiler in Further
Support of Respondent’s Motion to Exclude Expert Witness
Testimony and Strike Expert Opinions
Respondent’s Supplement to Motion to Exclude Expert
Witness Testimony and Strike Expert Opinion
Memorandum Decision and Order on Respondent’s Motion to
Exclude Expert Witness Testimony and Strike Expert
Opinion
Petitioner’s Closing Statements

5.
6.
7.

11/16/2017
11/17/2017
12/18/2017

8.
9.
10.

01/05/2018
01/05/2018
01/18/2018

11.

01/18/2018

12.

01/18/2018

13.
14.
15.
16.
17.

02/01/2018
02/01/2018
02/05/2018
02/05/2018
02/06/2018

18.

02/06/2018

19.

02/22/2018

20.

02/23/2018

21.

04/11/2018

22.

04/11/2018

Petitioner’s Proposed Findings of Fact and Conclusions of
Law and Order

23.

04/11/2018

Respondent’s Closing Argument

24.

04/11/2018

Respondent’s Revised [Proposed] Findings of Fact and
Conclusions of Law

25.

05/02/2018

Findings of Fact and Conclusions of Law

26.

05/08/2018

Motion for Reconsideration of Findings of Fact and
Conclusions of Law
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8.

27.

05/08/2018

Memorandum in Support of Motion for Reconsideration of
Findings of Fact and Conclusions of Law

28.

06/01/2018

Petitioner’s Response to Motion for Reconsideration and
Objection to Affidavit of Brian Stender

29.

06/01/2018

Declaration of Allen Shoff

30.

06/21/2018

31.

06/21/2018

Memorandum Decision & Order Denying Respondent’s
Motion for Reconsideration of the Findings of Fact and
Conclusions of Law
Judgment

Appellant requests the following documents, charts, or pictures offered or admitted as trial

exhibits be copied and sent to the Supreme Court, and includes a notation of those exhibits that
have been marked as confidential:

9.

(A)

SSI’S Trial Exhibits: 1001 – 1014

(B)

Canyon County Exhibits 1, 5, 10, 11, 12, 13, 18, 19 and 20

The undersigned hereby certifies:
(A)

That a copy of this Notice of Appeal has been served on each reporter who prepared

a transcript as named below at the address set out below:
Kim Saunders
Court Reporter to the Hon. Gene Petty
Canyon County Courthouse
1115 Albany
Caldwell, ID 83605
(B)

That the reporter has been paid the estimated fee for preparation of the reporter’s

transcript;
(C)

That the estimated fee for preparation of the clerk’s record has been paid:

(D)

That the appellate filing fee has been paid; and
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(E)

That service has been made upon all parties required to be served pursuant to Idaho

Appellate Rule 20.
DATED: July 26, 2018.
PICKENS COZAKOS, P.A.
By
/s/ Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm
Attorneys for Appellant SSI Food Services, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on July 26, 2018, a true and correct copy of the foregoing
document was served as follows:
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Petitioner






First Class Mail
Facsimile
Hand delivery
Email/iCourts – btaylor@canyonco.org
ashoff@canyonco.org
pacivilmail@canyonco.org

Kim Saunders
Court Reporter to the Hon. Gene Petty
Canyon County Courthouse
1115 Albany Street
Caldwell, ID 83605







First Class Mail
Facsimile
Overnight Delivery
Hand Delivery
iCourts

/s/ Terri Pickens Manweiler
Terri Pickens Manweiler
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BRYAN F. TAYLOR, ISB #6400
BRADFORD D. GOODSELL, ISB #3528
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Facsimile: (208) 455-5955
Email: pacivilmail@canyonco.org
Efile: Civi1Efile@canyonco.org

cANYON COUNTY CLERK
R GRAY, DEPUTY CLERK

Attorneys for Petitioner-Respondent/Cross-Appellant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
In re: Board of Tax Appeals, Appeal No.
16-A-1079.

Docket No. 46191-2018
Canyon County District Court CV-2017-5806

BRIAN STENDER, Canyon County
Assessor,

NOTICE OF CROSS-APPEAL

Petitioner-Respondent/Cross-Appellant,
vs.
SSI FOOD SERVICES, INC.,
Respondent-Appellant/Cross-Respondent.

TO: THE ABOVE NAMED CROSS-RESPONDENT, SSI FOOD SERVICES, INC.
AND THE PARTY'S ATTORNEY, TERRI PICKENS MANWEILER 398 SOUTH 9th
STREET, STE. 240, P. 0. BOX 915, BOISE, IDAHO 83701-0915, (208) 954-5090,
TERRI@PICKENSLAWBOISE.COM, AND THE CLERK OF THE ABOVE ENTITLED
COURT.
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NOTICE IS HEREBY GIVEN THAT:
1.

The above-named cross-appellant, Brian Stender, Canyon County Assessor appeals against

the above-named cross-respondent to the Idaho Supreme Court from the Judgment entered in the
above-entitled action on the 21 st day of June, 2018, Honorable Judge Gene A. Petty presiding (copy
attached).
2.

That the party has a right to cross-appeal to the Idaho Supreme Court and the judgment

described in paragraph 1 above is appealable under and pursuant to Idaho Appellate Rule 11 (g).
Cross-appellant appeals only paragraph 3 of the Judgment.
3.

The following is a preliminary statement on appeal which the cross-appellant intends to

assert in the appeal; provided, any such list of issue on appeal shall not prevent the cross-appellant
from asserting other issues on appeal:
(a)

Did the District Court err in ruling that SSI Food Services was not obligated to pay

penalties and interest on the amount of property taxes ultimately found by the court to be unpaid
and owed?
4.

No additional reporter's transcript, in addition to those requested by the appellant in the

original notice of appeal, is requested.
5.

The cross-appellant requests the following documents to be included in the clerk's record

in addition to those designated by the appellant in the initial notice of appeal:
(a)

February 2, 2018

Petitioner's Motion to Compel;

(b)

February 2, 2018

Petitioner's Memorandum In Support of
Motion to Compel;

(c)

February 5, 2018

Respondent's Objection to Petitioner's
Motion to Shorten Time and Motion to
Compel and Motion Regarding the
Sufficiency of an Answer;
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6.

to

(d)

February 15, 2018

Respondent's Objection to Motion
Compel and Sufficiency of Answer;

(e)

February 15, 2018

Respondent's Declaration of Terri Pickens in
Support of Objection to Motion to Compel;

(f)

February 20, 2018

Respondents Amended Exhibit List;

(g)

March 6, 2018

Petitioner's Amended Exhibit List;

(h)

March 13, 2018

Stipulation for Admissibility of Certain
Exhibits;

(i)

May 14, 2018

Affidavit of Brian Stender;

(j)

May 15, 2018

Respondent's Objection to Request for
Penalties and Interest on Tax Due;

(k)

May 15, 2018

Respondent's Notice of Hearing (Motion for
Reconsideration); and

(I)

May 16, 2018

Petitioner's Notice of Hearing (Penalties and
Interest).

The cross-appellant does not request any documents, charts, or pictures offered or admitted

as exhibits to be copied and sent to the Supreme Court in addition to those requested in the original
notice of appeal.
7.

I certify:
(a)

That a copy of this notice of cross-appeal (without request for additional transcript)

has been served on the reporter at the address set out below:
Kim Saunders
Court Reporter
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
transcripts-appeal s@canyonco.org
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(b)(1) That the clerk of the District Court has been paid the estimated fee for any
additional documents requested in the cross-appeal. Cross-appellant previously obtained and paid
reporter for a copy of the transcript.
(2) That cross-appellant is exempt from paying the appellate filing fees pursuant to
I.A.R. 23.

(c)

That service has been made upon all parties required to be served pursuant to

I.A.R. 20.

DATED this

1/f ~day of August, 2018.

BraafordD.Goodsell
Attorneys for PetitionerRespondent/Cross-Appellant
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CERTIFICATE OF SERVICE

.,1~

I HEREBY CERTIFY that on or about t h i s ~ day of August, 2018 I caused a true
and correct copy of the NOTICE OF CROSS-APPEAL to be served upon the following in the manner
indicated:
Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 8th Street, Suite 240
Boise, Idaho 83701
(208) 954-5099
laurie@pickenslawboise.com
shannon@pickenslawboise.com

[X] U.S. Mail
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Canyon County Assessor
111 North 11 th Avenue, Ste. 250
Caldwell, Idaho 83605
bstender@canyonco.org
mcowan@canyonco.org

[ ] U.S. Mail
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Court Appeals & Transcripts
Attn: Kathy Waldemer
1115 Albany Street
Caldwell, Idaho 83605
transcripts-appeals@canyonco.org

[ ] U.S. Mail
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Kim Saunders
Court Reporter
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
transcripts-appeals@canyonco.org

[ ] U.S. Mail
[ ] Hand Delivered
[ ] Placed in Court Basket
[ ] Overnight Mail
[ ] Efile
[X] E-Mail

Bradford D. Goodsell
Sr. County Attorney, Civil Division
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Filed: 06/21/2018 11 :40:40
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

JUDGMENT

Respondent.

In re: Board of Tax Appeals, Appeal No.
16-A-1079
JUDGMENT IS ENTERED AS FOLLOWS:
1. The market value of the property at issue in this matter, on January 1, 2016, was

$17,000,.000.00.
2. Respondent shall pay additional property taxes to the Canyon County Assessor in the
amount of$97,770.12.
3. Respondent is not required to pay late charges or interest under Idaho Code Title 63
through the date of this Judgment.
Dated:

Signed: 61211201811:07 AM

Jl_
pcityJ?f=
Gene A.
District Judge
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court's electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRISYAMAMOTO,
Clerk of the Court

£. J-IA.iL

Signed:6/21/201811:40AM

By Deputy Clerk of the Court
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Filed: 08/21/2018 08:20:45
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

MEMORANDUM DECISION
AND ORDER ON COSTS AND FEES

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
I.
INTRODUCTION
This matter is before the Court on Petitioner’s Memorandum of Costs and Attorney Fees,
filed July 3, 2018, and Respondent’s Motion to Disallow Petitioner’s Costs and Attorney Fees,
filed July 16, 2018.
II.
FACTUAL AND PROCEDURAL BACKGROUND
This case is an appeal from a decision by the Idaho Board of Tax Appeals (the “Board”)
regarding the value, for ad valorem tax purposes, of a food processing plant in Wilder, Idaho
(“Property”) owned by Respondent SSI Food Services, Inc. (now known as CTI Foods). A trial
was held before the Court without a jury on March 20 and 21, 2018. On May 2, 2018, the Court
entered Findings of Fact and Conclusions of Law, finding that the Board erred in its valuation of
the Property and that the market value of the Property was $17 million.
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Petitioner seeks costs as a matter of right pursuant to I.R.C.P. 54(d)(1)(C), discretionary
costs pursuant to I.R.C.P. 54(d)(1)(D), and attorney fees pursuant to I.R.C.P. 54(e) and I.C. § 12117(1). Respondent objects to Petitioner’s request for discretionary costs and attorney fees. A
hearing on this issue was held on August 9, 2018, at which time the Court took the matter under
advisement.
III.
LEGAL STANDARD
Under the Idaho Rules of Civil Procedure, the prevailing party in a civil action is entitled
to certain enumerated costs as a matter of right. I.R.C.P. 54(d)(1)(C). Additionally, a court may
award discretionary costs for non-enumerated expenses in “exceptional” cases.

I.R.C.P.

54(d)(1)(D). Before awarding discretionary costs, a trial court must “make express findings that
the discretionary costs awarded are necessary, exceptional, reasonably incurred, and should be
assessed against the adverse party in the interest of justice.” Id. See also Hoagland v. Ada Cty.,
154 Idaho 900, 913–914, 303 P.3d 587, 600–601 (2013).
A court may award reasonable attorney fees to a prevailing party “when provided for by
any statute or contract.” I.R.C.P. 54(e)(1). I.C. § 12-117 provides that attorney fees may be
awarded to a state agency or political subdivision when “the nonprevailing party acted without a
reasonable basis in fact or law.” I.C. § 12-117(1).
“In determining which party to an action is a prevailing party and entitled to costs or
attorney fees, the trial court must, in its sound discretion, consider the final judgment or result of
the action in relation to the relief sought by the respective parties.” I.R.C.P. 54(d)(1)(B). This
decision is within the sound discretion of the trial court. Silver Creek Seed, LLC v. Sunrain
Varieties, LLC, 161 Idaho 270, 275, 385 P.3d 448, 453 (2016).
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IV.
DISCUSSION
A. Petitioner is the Prevailing Party.
In 2016, Canyon County assessed the market value of the Property at $18,286,630,
consisting of a land value of $538,830 and value of the improvements of $17,747,800.
Respondent filed a “Protest Form” to contest the 2016 assessment value with the Canyon County
Board of Equalization, which upheld the assessed value. The matter proceeded to a hearing
before the Idaho State Board of Tax Appeals, which reduced the assessed value of the Property
to $10 million, as reflected in the Board’s Final Decision and Order. Petitioner appealed the
decision of the Board of Tax Appeals to this Court through a Petition for Judicial Review. At the
trial in this matter, Petitioner introduced evidence that the market value of the Property was
between $17 million and $19.5 million. The Court found that the value of the Property was $17
million. The Court finds that Petitioner is the prevailing party, where the relief granted is
approximately equal to the relief Petitioner sought. I.R.C.P. 54(d)(1)(B).
B. Petitioner is Entitled to Costs as a Matter of Right.
Petitioner asks for costs as a matter of right in the amount of $2,112.50. This consists of
$2,000.00 for the expert witness fee charged by J. Phillip Cook and $112.50 for Mr. Cook’s
travel expenses. The Court finds that Petitioner is entitled to these costs a matter of right
pursuant to I.R.C.P. 54(d)(1)(C)(iv) and (ix).
C. The Court Will Not Award Discretionary Costs.
In addition to the $2,112.50 for expert witness fees and travel requested as a matter of
right, Petitioner requests discretionary costs in the amount of $63,798.64 spent on Mr. Cook’s
services as an expert witness and $2,453.00 for preparation of the court trial transcript.
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Respondent objects to the request for discretionary costs, arguing that Petitioner has not shown
that the requested costs were necessary, exceptional, or reasonably incurred.
I.R.C.P. 54(d)(1)(D) allows a district court to award discretionary costs upon a showing
that the costs were “necessary and exceptional costs, reasonably incurred, and should in the
interest of justice be assessed against the adverse party.” To determine if a case meets this
standard, courts are to consider the nature of the case as a whole and the surrounding
circumstances, including, but not limited to, “whether there was unnecessary duplication of
work, whether there was an unnecessary waste of time, the frivolity of issues presented, and
creation of unnecessary costs that could have been easily avoided.” Hoagland, 154 Idaho at 914,
303 P.3d at 601. “Most importantly, however, a court should explain why the circumstances of a
case render it exceptional.” Id. (emphasis in original).
This Court finds that the costs were not exceptional. The Petition for Judicial Review
presented a single issue for trial – the market value of Respondent’s Property for ad valorem tax
purposes. The case progressed to trial in a timely manner, without unnecessary duplication of
work or waste of time. The trial on the Petition was held, and Findings of Fact and Conclusions
of Law were issued, less than one year after the case was filed. Neither party acted in a manner
that was frivolous or unreasonable.

Each side presented expert testimony from qualified

appraisers as to the value of the Property; however, the need for expert witness testimony does
not render a case, in and of itself, exceptional. Id. at 914, 303 P.3d at 601. Similarly, travel and
lodging expenses for expert witnesses have been deemed unexceptional. Fish v. Smith, 131
Idaho 492, 494, 960 P.2d 175, 177 (1998). It is also common practice for parties to request
copies of transcripts. Petitioner’s request for a transcript to aid in the drafting and submission of
its written closing does not render the expense exceptional.
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The Court also finds that an award of discretionary costs would not serve the interests of
justice. When considering whether an award of discretionary costs is appropriate, courts are to
“begin with the presumption that it is in the interest of justice for each party to pay their own
costs unless the overall conduct of the lawsuit indicates otherwise.” Hoagland, 154 Idaho at 916,
303 P.3d at 603. The Court sees no reason to deviate from this presumption in this case.
Based on the foregoing, the Court, in its discretion, declines to award Petitioner
discretionary costs pursuant to I.R.C.P. 54(d)(1)(D).
D. Petitioner is Not Entitled to Attorney Fees under I.C. § 12-117.
Petitioner requests $42,247.50 in attorney fees pursuant to I.C. § 12-117, arguing that
Respondent’s assertion that the market value of the Property was $6.5 million had no reasonable
basis in fact or law. Respondent objects to Petitioner’s request for fees on the bases that
Respondent’s position had a reasonable basis in law and fact and the Petitioner’s requested
attorney fees are unreasonable.
I.C. § 12-117 gives trial courts discretion to award reasonable attorney fees to a state
agency or political subdivision when that party prevails and the court “finds that the
nonprevailing party acted without a reasonable basis in fact or law.” I.C. § 12-117(1). In this
case, the Court finds that Respondent did not act without a reasonable basis in fact or law. “A
claim is not necessarily frivolous simply because the district court concludes it fails as a matter
of law.” Garner v. Povey, 151 Idaho 462, 468, 259 P.3d 608, 614 (2011). In defending its claim
against Petitioner, Respondent presented testimony by a qualified real estate appraisal expert that
the value of the Property was $6.5 million, and testimony from its plant engineer about the
challenges presented by the current condition of the Property. Although the Court did not find
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Respondent to be the prevailing party, Respondent’s position and arguments had a reasonable
basis in both law and fact.
V.
ORDER
IT IS HEREBY ORDERED that Respondent’s Motion to Disallow Petitioner’s Costs and
Attorney Fees is GRANTED IN PART and DENIED IN PART.

Respondent shall pay

Petitioner’s costs in the amount of $2,112.50. Petitioner is not entitled to discretionary costs or
attorney fees.
Dated:

Signed: 8/20/2018 03:40 PM

___________________________
Gene A. Petty
District Judge
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
___________________________
Signed: 8/21/2018 08:20 AM
By Deputy Clerk of the Court
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Filed: 08/21/2018 08:16:27
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Hale, Ladonna

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BRIAN STENDER, Canyon County Assessor,
Petitioner,
Case No. CV-2017-5806
vs.
SSI FOOD SERVICES, INC.,

AMENDED FINAL JUDGMENT

Respondent.
In re: Board of Tax Appeals, Appeal No.
16-A-1079
JUDGMENT IS ENTERED AS FOLLOWS:
1. Judgment is in favor of Petitioner Brian Stender, Canyon County Assessor, and against
Respondent SSI Food Services, Inc.
2. The market value of the property at issue in this matter, on January 1, 2016, was
$17,000,000.00.
3. Respondent is ordered to pay additional taxes to the Canyon County Assessor in the
amount of $97,770.12.
4. Respondent is ordered to pay Petitioner’s costs as a matter of right in the amount of
$2,112.50.
Dated:

Signed: 8/20/2018 03:40 PM

_________________________________
Gene A. Petty
District Judge
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CERTIFICATE OF SERVICE
The undersigned certifies that s/he served a true and correct copy of the original of the
foregoing on the following individuals via the Court’s electronic filing system:
Terri Pickens Manweiler
Shannon N. Pearson
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
terri@pickenslawboise.com
shannon@pickenslawboise.com
Bryan F. Taylor
Allen J. Shoff
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, ID 83605
pacivilmail@canyonco.org

CHRIS YAMAMOTO,
Clerk of the Court
___________________________
Signed: 8/21/2018 08:16 AM
By Deputy Clerk of the Court
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Exhibit Log
Case : CV-2017-5806

Case Style :

Exhibit ID
Exhibit#

On Behalf Of
Source

Status
Date

0001

Plaintiff
Stender, Brian

Exhibit Admitted
03/20/2018

Comment:
0002

Plaintiff
Stender, Brian
Comment:

0003

Plaintiff
Stender, Brian
Comment:

0004

Plaintiff
Stender, Brian
Comment:

0005

Plaintiff
Stender, Brian
Comment:

0006

Plaintiff
Stender, Brian

Total Count:

27

Proj.
Return/

Brian Stender
vs.
SSI Food Services Inc

Type
Description

Sort Order: Exhibit#

Exhibit Flag

Custody
Date

Custody Detail

Document
Michael Cowan ,
Curriculum

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Joe Cox, Resume

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Brian Stender Resume

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Property Record Card

03/22/2018 Canyon County District Court: Exhibit
Room

Document
11 -3-2016 County
Appraisal

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Hyde Valuations, Inc.
Appraisal 1-1-2016

03/22/2018 Canyon County District Court: Exhibit
Room

Admitted pursuant to stipulation
Exhibit Admitted
03/20/2018
Admitted pursuant to stipulation
Exhibit Admitted
03/20/2018
Admitted pursuant to stipulation
Exhibit Admitted
03/20/2018
Admitted pursuant to stipulation
Exhibit Admitted
03/20/2018
Admitted pursuant to stipulation
Exhibit Admitted
03/20/2018

Page
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Exhibit Log
Case : CV-2017-5806

Case Style :

Exhibit ID
Exhibit#

On Behalf Of
Source

Status
Date

0007

Plaintiff
Stender, Brian

Exhibit
Denied/Not
Admitted
03/21/2018

0017

Plaintiff
Stender, Brian

Exhibit Admitted
03/20/2018

Comment:

0020

Plaintiff
Shoff, Allen
James

Comment:
0033

0035

Plaintiff
Shoff, Allen
James
Plaintiff
Stender, Brian

Comment:

Total Count:

Proj.
Return/

Brian Stender
vs.
SSI Food Services Inc

Type
Description
Document
Only portion of Exhibit #7
was offered (Bates
259-266)- Appraising
Special- Purpose
Industrial Facilities for ad
valorem Purposes (Bates
259-266)
Document
CTI-SSI Food Services
Appraisal 1-1-2016
effective date-revised

Sort Order: Exhibit#

Exhibit Flag

Custody
Date

Custody Detail

03/22/2018 Canyon County District Court: Exhibit
Room

03/22/2018 Canyon County District Court: Exhibit
Room

Objection overruled and exhibit admitted
Exhibit Admitted
03/21/2018

Document
J.Philip Cook Revised
Appraisal

03/22/2018 Canyon County District Court: Exhibit
Room

Exhibit admitted , however pages 30-43 were ordered stricken
Exhibit Admitted
03/21/2018
Exhibit Admitted
03/20/2018

Document
Idaho Code Section
63-201 Definitions
Document
Idaho Code Section
63-208 Rules Pertaining
to Market Value- Duty of
Assessors

03/22/2018 Canyon County District Court: Exhibit
Room
03/22/2018 Canyon County District Court: Exhibit
Room

Admitted

27
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Exhibit Log
Case: CV-2017-5806

Case Style:

Exhibit ID
Exhibit#

On Behalf Of
Source

Status
Date

0042

Plaintiff
Stender, Brian

Exhibit
Denied/Not
Admitted
03/20/2018

Comment:
Plaintiff
Shoff, Allen
James

Exhibit
Denied/Not
Admitted
03/20/2018

1001

Defendant
Manweiler, Terri
Pickens

Exhibit Admitted
03/20/2018

1002

Defendant
Manweiler, Terri
Pickens

Comment:

Total Count:

Type
Description
Document
Idaho Admin Code r.
35.01 .03.217

Sort Order: Exhibit#

Exhibit Flag

Custody
Date

Custody Detail

03/22/2018 Canyon County District Court: Exhibit
Room

Objection entered/ Admission denied

0043

Comment:

Proj.
Return/

Brian Stender
vs.
551 Food Services Inc

Document
CV in report -redacted .
Report also contained in
Respondent's Exhibit
#1001- Hyde Valuations,
Inc. Apprasial
Document
Hyde Evaluations, Inc.
Appraisal of the CTI-SSIFood Services Plant
Located at 22303 U.S.
Highway 95, Wilder,
Canyon County, ID

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Hyde Valuations, Inc.
Review of Expert
Appraisal Report

03/22/2018 Canyon County District Court: Exhibit
Room

03/22/2018 Canyon County District Court: Exhibit
Room

Admitted pursuant to stipulation
Exhibit Adm itted
03/20/2018

Admitted pursuant to stipulation

27

Page

Printed on 09/27/2018 at 3:21 PM

Page 406

3

of

6

Exhibit Log
Case : CV-2017-5806

Case Style :

Exhibit ID
Exhibit#

On Behalf Of
Source

Status
Date

1003

Defendant
Manweiler, Terri
Pickens

Exhibit Admitted
03/20/2018

Comment:
1004

Defendant
Manweiler, Terri
Pickens

Comment:
1005

Defendant
Manweiler, Terri
Pickens

Comment:
1006

Defendant
Manweiler, Terri
Pickens

Comment:
1007

Defendant
Manweiler, Terri
Pickens

Comment:

Total Count:

Proj.
Return/

Brian Stender
vs.
SSI Food Services Inc

Type
Description

Sort Order: Exhibit#

Exhibit Flag

Custody
Date

Custody Detail

Document
Hyde Valuation , Inc
Review of Expert
Appraisal Review Report

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Murry Devine Valuation
Advisors CTI Food
Holding, Co., LLC
Purchase Price Allocation

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Colliers Magic Valley
Food Campus Brochure

03/22/2018 Canyon County District Court: Exhibit
Room

Document
2016 Protest of Valuation
Form- Protest Number
1288

03/22/2018 Canyon County District Court: Exhibit
Room

Document
Determination of Value by
Canyon County- Parcel
No. 36764010-0

03/22/2018 Canyon County District Court: Exhibit
Room

Admitted pursuant to stip
Exhibit Admitted
03/20/2018

Admitted pursuant to stip
Exhibit Admitted
03/20/2018
Admitted pursuant to stip
Exhibit Admitted
03/20/2018

Admitted pursuant to stip
Exhibit Admitted
03/20/2018

Admitted pursuant to stip

27
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Exhibit Log
Case: CV-2017-5806

Case Style:

Exhibit ID
Exhibit#

On Behalf Of
Source

Status
Date

1008

Defendant
Manweiler, Terri
Pickens

Exhibit Admitted
03/21/2018

1009

Defendant
Manweiler, Terri
Pickens

Exhibit Admitted
03/21/2018

1010

Defendant
Manweiler, Terri
Pickens
Defendant
Manweiler, Terri
Pickens
Defendant
Manweiler, Terri
Pickens

Exhibit Admitted
03/21/2018

1011

1012

Comment:
1013

Defendant
Manweiler, Terri
Pickens
Comment:

Total Count:

Proj.
Return/

Exhibit Admitted
03/21/2018
Exhibit Admitted
03/20/2018

Brian Stender
vs.
SSI Food Services Inc

Type
Description
Document
Idaho Board of Tax
Appeals- Property Tax
Appeal Form for SSI
Food Services, Inc.,
Parcel No. 36764010-0
Document
Letter to Idaho Board of
Tax Appeals amending
Petitioner's Value for
Parcel No. 36764010-0
Document
BOTA Final Decision and
Order
BOTA Order Denying
REconsideration for
Rehearing
Document
County Appraisal by
Michael Cowan for BOTA

Sort Order: Exhibit#

Exhibit Flag

Custody
Date

Custody Detail

03/22/2018 Canyon County District Court: Exhibit
Room

03/22/2018 Canyon County District Court: Exhibit
Room

03/22/2018 Canyon County District Court: Exhibit
Room
03/22/2018 Canyon County District Court: Exhibit
Room
03/22/2018 Canyon County District Court: Exhibit
Room

Admitted pursuant to stipulation
Exhibit Admitted
03/20/2018

Document
Appraisal of CTSI-SSI
Food Services, LLC by
Michael Cowan

03/22/2018 Canyon County District Court: Exhibit
Room

Admitted pursuant to stip

27
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Exhibit Log
Case: CV-2017-5806

Case Style:

Exhibit ID
Exhibit#

On Behalf Of
Source

Status
Date

1014

Defendant
Manweiler, Terri
Pickens

Exhibit Admitted
03/20/2018

Comment:

Total Count:

Proj.
Return/

Brian Stender
vs.
551 Food Services Inc

Type
Description
Document
Michael Cowan Curricula
Vitae

Sort Order: Exhibit#

Exhibit Flag

Custody
Date

Custody Detail

03/22/2018 Canyon County District Court: Exhibit
Room

Admitted pursuant to stip

27
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
In Re: board of Tax Appels, Appeal
No. 16-A-1079
--------------------------------------------------BRIAN SENDER Canyon County Assessor,
Petitioner-Respondent/Cross-Appellant
-vsSSI FOOD SERVICES, Inc.,
Respondent-Appellant/Cross-Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 46191-2018

CERTIFICATE OF SERVICE

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Record and one copy of the Reporter’s Transcript to each party as follows:
Teri Pickens Manweiler, ISB No. 5828 & Shannon N. Pearson, ISB NO. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 24o, PO Box 915, Boise, Idaho 83701-0915
BRYAN F. TAYLOR, ISB #6400 & BRADFORD D. GOODSELL, ISB #3528
Canyon County Prosecuting Attorney
Canyon County Courthouse, 1115 Albany Street, Caldwell, Idaho 83605
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
Signed: 11/19/2018 10:07 AM
October
5, 2018
the said Court at Caldwell, Idaho ________________.

CERTIFICATE OF SERVICE

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By:
Deputy
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TO:

Filed: 08/29/2018 11:46:38
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Waldemer, Kathy

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720

DOCKET NO. 46191-2018
(
(BRIAN STENDER
(
(vs.
(
(SSI FOOD SERVICES, INC.
(

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on August 29, 2018, I lodged 0 & 3 transcripts of 472 pages in
length, consisting of a court trial on March 20-21, 2018, and a motion hearing on June 8, 2018, for the
above-referenced appeal with the District Court Clerk of the County of Canyon in the Third Judicial
District.

&,4& )\.:Jcl)i<~ .

Katherine J. Klemetson, RPR, CSR #436

5? (l_ J I/2__0 12

(Date) I
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Electronically Filed
11/1/2018 9:06 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.

398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com

Attorneys for Respondent/Appellant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
In Re: Board of Tax Appeals, Appeal No. 16-A1079

Supreme Court Docket No: 46191-2018
Canyon County Case No. CV-2017-5806

BRIAN STENDER, Canyon County Assessor,

Petitioner-Respondent/Cross-Appellant,

STIPULATION FOR CORRECTION
OF CLERK'S RECORD ON APPEAL

vs.
SSI FOOD SERVICES, INC.,

Respondent-Appellant/Cross-Respondent.

SSI Food Services, Inc. by and through its attorney ofrecord, Terri Pickens Manweiler and
Brian Stender, by and through his attorney ofrecord, Bradford Goodsell (collectively the "Parties")
pursuant to Idaho Appellate Rule 30.1 (a) hereby agree to and stipulate to the following corrections
being made to the Clerk' s Record on Appeal :

I.

Documents Requested to be Included in Appeal but Omitted from Clerk's Record.
The following chart lists the documents requested by the Parties in their respective Notices

of Appeal but omitted from the Clerk' s Record on Appeal.

STIPULATION FOR CORRECTION OF CLERK ' S RECORD ON APPEAL - I
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Date

Document

Requested By:

Declaration of Allen Shoff in Support of Petitioner' s
Objection to Respondent's Motion to Exclude
Expert Witness Testimony and Strike Expert
Opinion.

January 18, 2018

Appellant, in Notice
of Appeal

Memorandum Decision and Order on Respondent's
Motion to Exclude Expert Witness Testimony and
Strike Expert Opinion

February 23 , 2018

Appellant, in Notice
of Appeal

Respondent's Declaration of Terri Pickens in
Support of Objection to Motion to Compel

February 15, 2018

Stender, in Notice of
Cross-Appeal

The Parties hereby stipulate to the admission of the above listed documents being included
in the Clerks Record on Appeal.

II. Duplication of Documents in Clerk's Record.
The following chart lists the documents included in the Clerk' s Record on Appeal that are
duplicates:
Page # in Record

Document

Declaration of Allen J. Shoff

77 and 328

Respondent' s Supplemental/Rebuttal Expert Witness Disclosure

38 and 195

Memorandum Decision and Order Denying Respondent' s Motion for
Reconsideration of the Findings of Fact and Conclusions of Law.

201 and 356

For clarity in citations to the Clerk' s Record on Appeal in the Parties ' briefing, the Parties
stipulate to the Clerk' s Record on Appeal being corrected to remove duplicate document entries.

III. Additional Document to be Included.
The Parties stipulate to the Memorandum in Support of Respondent ' s Motion to Exclude
Expert Witnesses, dated January 5, 2018, being included in the Clerk' s Record on Appeal.

STIPULATION FOR CORRECTION OF CLERK ' S RECORD ON APPEAL- 2
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DA TED: October 31 , 2018.
PICKENS COZAKOS, P.A.

By
Isl Terri Pickens Manweiler
Terri Pickens Manweiler, Of the Firm

Attorneys for Appellant SSI Food Services, Inc.

DA TED: October 31 , 2018 .

?~Yk~./.f

By:
Bradford Goodsell

Attorney for Brian Stender, Canyon County
Assessor

STIPULATION FOR CORRECTION OF CLERK ' S RECORD ON APPEAL- 3
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11/02/2018
04:00PM
08:30AM
Filed: 11/05/2018
11/06/201804:30PM
08:52:22
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Peterson, Taylor

Terri Pickens Manweiler, ISB No. 5828
Shannon N. Pearson, ISB No. 10027
PICKENS COZAKOS, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, Idaho 83701-0915
Telephone: 208.954.5090
Facsimile: 208.954.5099
terri@pickenslawboise.com
shannon@pickenslawboise.com
Attorneys for Respondent/Appellant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
In Re: Board of Tax Appeals, Appeal No. 16-A1079
________________________________________

Supreme Court Docket No: 46191-2018
Canyon County Case No. CV-2017-5806

BRIAN STENDER, Canyon County Assessor,
Petitioner-Respondent/Cross-Appellant,

ORDER REGARDING STIPULATION
FOR CORRECTION OF CLERK’S
RECORD ON APPEAL

vs.
SSI FOOD SERVICES, INC.,
Respondent-Appellant/Cross-Respondent.

Pursuant to the Stipulation for Correction of Clerk’s Record on Appeal (“Stipulation”), and
good cause appearing therefore, it is hereby ORDERED that the Stipulation is APPROVED AND
ADOPTED by the Court.
IT IS FURTHER ORDERED that per the Stipulation, the following documents previously
requested by the Parties to be included on the Clerk’s Record of Appeal shall be included in the
Clerk’s Record on Appeal:

ORDER REGARDING STIPULATION FOR CORRECTION OF CLERK’S RECORD ON APPEAL - 1
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Document
Date
Declaration of Allen Shoff in Support of Petitioner’s January 18, 2018
Objection to Respondent’s Motion to Exclude Expert
Witness Testimony and Strike Expert Opinion.
Memorandum Decision and Order on Respondent’s February 23, 2018
Motion to Exclude Expert Witness Testimony and Strike
Expert Opinion
Respondent’s Declaration of Terri Pickens in Support of February 15, 2018
Objection to Motion to Compel

IT IS FURTHER ORDERED that per the Stipulation, the following duplicate documents
shall be corrected so the Clerk’s Record on Appeal only contains one document entry:
Document
Declaration of Allen J. Shoff

Page # in
Record
77 and 328

Respondent’s Supplemental/Rebuttal Expert Witness
Disclosure

38 and 195

Memorandum Decision and Order Denying Respondent’s
Motion for Reconsideration of the Findings of Fact and
Conclusions of Law.

201 and 356

IT IS FURTHER ORDERED that the per the Stipulation, the Memorandum in Support of
Respondent’s Motion to Exclude Expert Witnesses, dated January 5, 2018, shall be included in the
Clerk’s Record on Appeal.

DATED:

Signed: 11/2/2018 04:21 PM

By
HONORABLE GENE A. PETTY
DISTRICT JUDGE

ORDER REGARDING STIPULATION FOR CORRECTION OF CLERK’S RECORD ON APPEAL - 2
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CLERK’S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on ___________November 1, 2018, a true and correct copy of the
foregoing document was served as follows:
Bryan F. Taylor
Bradford D. Goodsell
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Attorneys for Stender






Terri Pickens Manweiler
Pickens Cozakos, P.A.
398 S. 9th Street, Suite 240
P.O. Box 915
Boise, ID 83701
Attorneys for CTI-SSI






First Class Mail
Facsimile
Hand delivery
Email/iCourts – pacivilemail@canyonco.org
CivilEfile@canyonco.org

First Class Mail
Facsimile
Hand delivery
Email/iCourts – terri@pickenslawboise.com
Signed: 11/6/2018 08:52 AMshannon@pickenslawboise.com

CLERK OF THE COURT
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